

Contents
Employee Lawsuit Risks
Dirty Dozen: 12 manager mistakes that spark lawsuits	MM01
Review wording of job ads for traces of bias	MM02
Don’t ‘oversell’ the job; oral promises can bind you	MM03
Interview notes can serve as a binding contract	MM04
25 off-limits interview questions	MM05
Beware of disability-rights law during job interviews	MM06
Choose your words: Be careful with these 5 ‘lightning rod’ terms	MM07
Draw the line between ‘tough talk’ and harassment	MM08
It’s a manager’s duty to handle harassment complaints	MM09
How to prevent religious discrimination at work	MM10
Inappropriate nicknames can lead to bias lawsuits	MM11
Retaliation rules: What managers need to know	MM12
6 employment law lessons from the courts	MM13


Memo to Managers
Re: Employee Lawsuit Risks



Dirty Dozen: 12 manager mistakes that spark lawsuits



	

												MM01
L
awsuits by employees against their employers have grown tremendously in the past decade.
Sometimes those lawsuits have merit, sometimes they don’t. But either way, lawsuits cost time and money to fight – money that is better spent on product development, training and raises, or a host of other endeavors.
Even worse, some laws – including federal overtime and the FMLA – allow employees to sue their supervisors directly, meaning a manager’s personal bank account could be at stake.
Most lawsuits are not triggered by great injustices. Instead, simple management mis- takes and perceived slights start the snowball of discontent rolling downhill toward the courtroom.
Here are 12 of the biggest manager mis-
takes that harm an organization’s credibility in court. Use these points as a checklist to shore up your personal employment law defense:

1. Sloppy documentation
Most discrimination cases aren’t won with “smoking gun” evidence. They’re proved circumstantially, often through documents or statements made by managers. Documents, particularly email, and text messages can help the employee show discriminatory intent.
The lesson: Always speak and write as
if your comments will be held up to a jury someday.

2. Not knowing policies, procedures
Courts expect supervisors to know their organization’s policies and procedures. If a manager admits ignorance, legal experts say juries typically view that as purposeful, not forgetfulness.
That’s why it’s vital to make sure you understand company policies. Don’t make decisions based on a vague memory of a pol- icy. Double-check it or check with HR before taking action.

3. Inflated appraisals
Performance reviews are one of the most important forms of documentation, yet managers sometimes inflate the ratings for various reasons. If a manager later tries to cite “poor performance” for that same person’s termination or demotion, those overly positive appraisals create a heap of credibility concerns.
Be direct, honest and consistent.

4. Shrugging off complaints
Turning a blind eye to any employee’s com- plaints of unfairness or perceived illegal actions is a guaranteed credibility buster. Comments like “I’m not a babysitter” or “Boys will be boys” will hurt employee morale and jeopardize your standing in court. Contact HR with any complaints.

5. Interview errors
It may be easy to answer the question “Why did you hire that person?” But managers often run into trouble when they must explain why they didn’t hire another candidate.
That’s because rejection decisions typically aren’t well-documented, and the decision-maker may not recall the reasons later.
During interviews, avoid any question that doesn’t focus on this central issue: How well would this person perform the job he or she has applied for? Never ask about age, race, marital status, children, day-care plans, religion, health status or political affiliation.

6. Changing your story
If an organization changes its reasoning for making an adverse employment decision (fir- ing, discipline, demotion, etc.) midstream, its credibility is shot.
Be straight with employees from the start about the reasons for discipline. Don’t sugarcoat your comments.

7. ‘Papering’ an employee’s file
Most managers hear the mantra, “Document, document, document.” But it’s possible to overdocument, especially when it occurs right before a firing. Courts will be able to see through a rush of disciplinary actions cited in the days before termination.
Be consistent in documenting negative and positive performance and employee behavior. It’s best to keep a “performance log” for each employee, regularly making notes in each file.

8. Acting rude or mean-spirited
An organization can have the best case in the world, but if the key supervisor comes across as rude, insensitive and mean, your attorney’s job of selling the case to the jury will be much harder.
Use the golden rule in handling staff.

9. Careless statements to feds
When responding to charges filed with the
EEOC or state agencies, employers often have to submit position statements. Managers may be called upon to help provide some of that 

information. You can bet the employee’s attor- ney will review these statements, particularly affidavits, and introduce them at trial, espe- cially if your story has changed. Keep your
story consistent.

10. Lack of legal knowledge
Juries will expect – and the plaintiff’s lawyer will encourage them to expect – that employers stay abreast of developments in employment law. Refresh yourself regularly on your organization’s policies, read commu- nications sent from HR and, when in doubt, ask questions.

11. Dictating accommodations
Under federal law, employers must make “reasonable” workplace changes to accom- modate an employee’s disability. How do you choose those accommodations? The law says it must be a give-and-take process to reach a solution. Managers too often try to dictate
the solution. In fact, it’s best to have HR handle all accommodation requests, leaving managers the role of implementing the agreed-upon accommodation.

12. Firing employees too fast
Managers who fire without first trying to improve the worker’s performance will appear insensitive and potentially discriminatory
in court. Conversely, managers who try to improve things before resorting to firing will stand a better chance of avoiding a lawsuit.




Review wording of job ads for traces of bias
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Y
ou’re often pressed into service to write employment ads for new job openings. But you may not be aware that a few poorly chosen words could open up the organization to a discrimination claim.
For example, see if you can recognize the three problems with the following ad:

Waiters/busboys. Looking for energetic, recent H.S. grad to work midnight shift
at 24-hour restaurant. Great potential for growth. Apply in person or via mail to Ms. Willis, 100 Columbia Way. EOE.

Using age as a job-selection criterion (“recent H.S. grad”). That violates the Age Discrimination in Employment Act (ADEA). While age can sometimes be a bona fide occupational qualification (BFOQ), as in the case of air-

line pilots, no court would agree that age is a
BFOQ for such a restaurant job.

Specifying gender. The terms “waiter” and “busboy” are not gender-neutral and could be viewed as discriminatory. Instead, use “wait staff” and “buspersons.”

Requiring a high school diploma. That might be seen as discriminatory because it could be argued that a diploma is not a BFOQ for this job.

Here’s a safer version of the ad:

Restaurant night crew. 24-hour restaurant looking for wait staff and buspersons to work midnight shift. Great potential for growth. 



Don’t ‘oversell’ the job; oral promises can bind you
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I
n your rush to land a hot job prospect,   beware of making promises that could unintentionally create a contract that binds you, and the organization, to those terms.
Stay away from phrases such as:
•    “You’ll be with us as long as you can do 
your job.”
•    “You won’t be fired unless we have a very 
good reason.”
•    “This is a company in which you can stay 
and grow.”
•    “In this company you’ll have lots of job 
 security.”
Employment-at-will laws in most states give you the freedom to fire someone at any time for any reason other than one that’s discriminatory or illegal. But statements like the ones above surrender that privilege by awarding special employment rights to the new hire.
A spoken promise can carry just as much weight as a signed document. Courts may conclude that you entered into an “implied

contract” with an employee or applicant if you directly or indirectly allude to that per- son’s long-term job security and the applicant relied on your statements.
Case in point: A California company recruited a New Jersey man for a multiyear project. When the man said he’d move his family to California only for a permanent position, the hiring manager agreed orally that the position would be permanent. Two years later, the project ended, and the com- pany fired the man.
He sued for negligent misrepresentation and won. The court said the oral promise was enough.
The lesson: You should always avoid making, or even hinting at, guarantees about long-term job commitments. By talking up job permanence or making other lofty promises, you could crush the organization’s ability to fire people or lay them off if needed.
Beware that courts will be even stricter in enforcing such implied contracts when, as this case shows, applicants make special sac- rifices to take the job.




Interview notes can serve as a binding contract
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M
anagers may believe that agreements must be in writing to be deemed legal employment contracts. But that’s not true. Under the right circumstances, oral promises made by supervisors can be enforced as contractual agreements.
That’s especially true if employees or appli- cants have something in writing to back up their claims, such as handwritten notes.
As the following case shows, written notes, particularly those signed by a manager, may be enough to bind employers.
That’s why managers should never sign anything an applicant or employee hands
them without prior HR approval.
Better yet, have an attorney review any such documents. Employment contracts should be drafted by someone who represents your organization’s best interest, not by employees.

Case in point: During Robert’s job interview with Helget Gas Products for a sales position, he told the company president and another manager that he needed a three-year contract. Robert took careful notes of the discussion, including the company’s descriptions of his expected salary, bonus payments, job duties and benefits. After he accepted the job, he took his handwritten notes, wrote “Contract with Helget Gas Products” across the top and gave them to the manager, who signed the notes.
A year later, the company fired Robert for not meeting sales goals. He fired back with an employment-contract lawsuit, alleging that the company had guaranteed him three years of work. Unfortunately for the company, a court found that the notes signed by the man
ager did create a contract. The interview notes were silent on the issue of sales targets. (Baum v. Helget Gas Products, 8th Cir.)




Legally smart job offers: 4 do’s and don’ts


Just a few misplaced words during a job interview can lock your organization into an employment contract with a new hire. Avoid creating promises by following these tips:
1. Do explain that the candidate is being hired “at will,” meaning your organization can ter- minate his or her employment at any time for any nondiscriminatory reason. Include at-will statements in offer letters and employee handbooks.
2. Don’t imply job security with statements
such as, “You’ll be able to grow here” or


“You have a long career here.” Specify the job’s starting date but keep out any reference to length of employment.
3. Do clarify that continued employment depends on several factors, including fol- lowing organization policies. Cite job-offer contingencies, such as signing a nondisclosure agreement or passing a drug test.
4. Don’t ask new hires to sign offer letters.
But keep a copy in your files. If you make the offer orally, keep notes of what you promised.




25 off-limits interview questions
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J
ob inter views present a minefield of legal problems. One wrong question could spark
a discrimination lawsuit. That’s why you should never “wing it” during inter views. Instead, create a list of interview questions, and make sure ever y question asks for job- related information that will help in the selec- tion process.
Federal law prohibits discrimination on the basis of an applicant’s race, color, national origin, religion, sex, age, pregnancy, disability, genetic information and military service, among others. And be sure to always check your state laws as well. If you ask a job applicant a question specifically relating to one of those characteristics, you’re subject to being sued.

Ever y question you ask should somehow relate to this central theme: “How are you qualified to perform the job you are applying for?” Managers usually land in trouble when they ask for information that’s irrelevant to a candidate’s ability to do the job.

To avoid the appearance of discrimination during inter views, do not ask the following
25 questions:

1.    Are you married? Divorced?

2.   If you’re single, are you living with anyone?

3.   How old are you?

4.   Do you have children? If so, how many and how old are they?



5 ways to legally ask tricky interview questions


Here are five questions that can reveal more about a job interviewee without risking a hiring discrimination charge.
1. “Tell me about yourself.” Open-ended questions can elicit more information than spe- cific ones. When a candidate answers that kind of question, the elements he or she chooses to emphasize can be illuminating.  Listen for state- ments that clue you in to the intangibles most important to success in the position.
2. “Can you work overtime? Weekends? Night shifts?” Some interviewers draw conclu- sions about the willingness of a candidate (espe- cially women with children) to work long hours
or extra hours. Directly question all candidates about their willingness and ability to work non- standard hours.
3. “Do you feel comfortable lifting 50 pounds several times a day?” Don’t assume that cer- tain candidates aren’t able (or willing) to do hard


manual duties or work with hazardous materials. But make sure these tasks are actually part of the job description.
4. “Do you have any physical limitations that would keep you from performing the job’s essential functions?” You’re entitled to know, but caveats exist. First, you must clearly define a job’s essential functions. Second, you must ask this question of all applicants.
You can also ask what type of accommodation applicants would require. But you can ask this only if the person has an obvious disability or the applicant volunteers that he or she has a disability.
5. “In what way has your education pre- pared you for this job?” For many positions, a high school (or college) diploma doesn’t qualify as a bona fide occupational qualification. Instead of asking about a piece of paper, ask about spe- cific skills that the applicant needs for success.

5.  Do you ow n or rent your home?
6.  W hat church do you attend?
7.  Do you have any debts?
8.  Do you belong to any social or political groups?
9.  How much and what kinds of insurance do you have?
The following questions could result in an ADA lawsuit:
10. Do you suffer from an illness or disability?
11. Have you ever had or been treated for any of these conditions or diseases [followed by a checklist]?
12. Have you been hospitalized? What for?
13. Have you ever been treated by a psychia- trist or psychologist?
14. Have you had a major illness recently?
15. How many days of work did you miss last year because of illness?
16. Do you have any disabilities or impair- ments that might affect your performance in this job?

17. Are you taking any prescribed drugs?
18. Have you ever been treated for drug addic- tion or alcoholism?
Many companies ask female applicants questions they don’t ask males. Not smart. Here are some questions to avoid with female applicants:

19. Do you plan to get married?
20. Do you intend to start a family?
21. What are your day care plans?
22. Are you comfortable supervising men?
23. What would you do if your husband were transferred?
24. Do you think you could perform the job as well as a man?
25. Are you likely to take time off under the
FMLA?
Final point: If a job candidate reveals infor- mation that you’re not allowed to ask, don’t pursue the topic further. The “She brought it up” excuse won’t fly in court, so change the subject right away.





Beware of disability-rights law during job interviews
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E
ver since the Americans with Disabilities Act took effect in 1990, hiring managers have walked a legal tightrope in job interviews.
The ADA’s basic message is that you can’t ask pre-employment questions that could reveal an applicant’s disability. But the law sets different rules for different stages of the hiring process, including:
Pre-offer. The ADA says you may not ask any disability-related questions or require any medical exams, even if they relate to the job.
What counts as a disability-related ques- tion? The government says it’s one that “is likely to elicit information about a disability.” To be safe, ask questions only about the per- son’s ability to perform the job’s essential functions.
Conditional job offer. The rules become less cumbersome once you conditionally offer the applicant a job (but before he or she starts work). At this point, you can legally ask dis- ability-related questions and conduct medical

exams. But to preserve the right to ask these questions, you must subject all applicants in this same job category, regardless of disabil- ity, to the same questions or exams.
If you decide to withdraw the job offer at this point, you must be able to show that the reasons disqualifying the applicant from con- sideration are “job-related and based on busi- ness necessity.” Essentially, that means the person would be unable to perform the job’s essential functions because of a medical con- dition, or the condition would present a threat to others.
After employment begins. At the third stage (after employment begins), you can ask employees disability-related questions and require medical exams if those queries are job-related and consistent with business necessity. That includes instances when you
think the employee would be unable to do the job’s essential functions due to the condition, or if the employee has requested an accom- modation for the disability.




Choose your words:
Be careful with these 5 ‘lightning rod’ terms
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L
ayoff or firing? Probationary or “permanent” employee? Using the wrong employment- related terminology with an employee can expose your organization to costly lawsuits. Here’s a look at five of the most common examples:

1. “Permanent employee”
“Employment at-w ill” is the rule in most states. That means you can fire an employee at any time, for any reason (except an unlaw- ful one), as long as you don’t promise a job for a specific period of time. But many managers don’t realize that labeling someone a “perma- nent employee” essentially promises a job for life, or at least until retirement age, and can destroy this at-w ill status.
Managers often make the mistake of refer- ring to employees as “permanent employ- ees” when they pass their probationary period. Advice: Start using the term “regular employee.”

2. “Layoff”
Use the term “layoff” only when you end an employment relationship due to lack of work. If you end the relationship for any other reason, call it a “discharge.”
Can this little word become a big deal? You bet. For example, if the unemployment office is told the employee was “laid off,” even though you fired him for stealing, the
employee could be deemed eligible for unem- ployment compensation … a part of which your company may have to pay. Even more costly is misusing the term when dealing with a government agency investigating a discrimi- nation charge.

3. “Independent contractor”
The consequences of improperly classify-ing an employee as an independent contractor can be huge, including large back-pay awards, workers’ compensation, tax liabilities and employment discrimination rulings.
But simply labeling someone an indepen- dent contractor isn’t enough. Determining a worker’s status as an “independent contractor” or “employee” hinges on various factors. Most important: the degree of control. The more control you exert over the person’s schedule and duties, the more likely he or she will be deemed an employee.

4. “Exempt employee”
Managers often fail to classif y employees accurately as “exempt” or “nonexempt” when determining who is eligible for overtime pay. (Exempt workers are not eligible for overtime, nonexempts are.) The government has rules, albeit confusing ones, that tr y to help you decide which bucket to put each worker in. (Find details at https://www.dol.gov/agencies/whd/overtime/fact-sheets.)
When determining exempt or nonexempt status, look at the actual work performed by the employee, not the job title. Also, just because a person is paid by salary doesn’t mean that he or she is automatically exempt.

5. “Disability”
Is an employee who qualifies for short-term disability insurance or workers’ compensation benefits considered “disabled”? Is an employee who has frequent migraine headaches disabled? Depending on the facts presented, the answer could be yes or no.
Unfortunately, there is no laundry list of medical conditions that qualify as disabilities under the federal ADA. If an employee quali- 
fies as disabled, your organization must make “reasonable accommodations” for that dis-abilit y, which may include anything from new furniture to a new schedule or unpaid time off.

Advice: Don’t guess at whether an employee is disabled. Consult your HR department or attorney.
Also, don’t informally refer to a worker as
“disabled” until you have the facts. Federal law says that if you perceive an employee to be disabled, the law covers him or her.






Draw the line between ‘tough talk’ and harassment
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Y
ou must occasionally talk tough to employees who underperform, act unruly or behave in other ways that can hurt the organization. But how can you be forceful without unintentionally using insensitive speech that invites a harassment complaint or, even worse, a lawsuit?
It’s more important than ever for you to walk that fine line. Why? It’s not just a “politi- cally correct” issue. Employee lawsuits relat- ing to harassment and discrimination have risen dramatically in recent years. The EEOC received 88,531 new charges of discrimination in FY 2024, an increase of more than 9%.
The law: Federal law (Tit le V II of the 1964
Civ il Rights Act) prohibits harassment on the basis of an employee’s race, color, sex, religion, age, national origin, disability, genetic information or pregnancy. (For details, see w w w.eeoc.gov.) Several states have also established their ow n anti- harassment laws.
Use the following five common-sense tips to draw a line bet ween tough management and harassment:
1. Don’t criticize employees personally. Avoid statements such as “You can’t do any- thing right” and “You’re terrible.” That’s espe- cially important if you don’t like an employee, and others suspect that’s the case. Repeatedly berating an employee can establish a pattern of verbal abuse.
If you’re dissatisfied with an employee’s performance, explain the reasons (using con- crete examples), suggest ways for improve- ment, lay out a performance timeline and explain the consequences for not meeting those goals.

2. Avoid extreme rudeness. Examples: Yelling an employee’s name across the room or down the hall to correct him or her; frequent ly telling an employee to “shut up.”
3. Don’t condescend. Avoid comments such as “A 12-year-old could do a better job.” Employees can claim that such comments contribute to a hostile and intimidating work- ing environment.
4. Don’t discipline employees in front of co-workers or customers. In almost all cases, disciplinary actions should be kept strictly on a need-to-k now basis. That t ypically means the employee, his or her super visor, the department head and the HR manager. Never turn an employee with performance problems into a public example.
In one recent case, a California jury awarded an employee a $10,000 judgment in an invasion-of-privacy case. The woman’s supervisor had announced at a staff meeting that he was planning to reprimand her; then he announced that fact to an even broader group via email.
5. Watch what you don’t say. Excluding someone from conversations, meetings or projects could be seen as a form of discri- mination or harassment. Example: During meetings, a manager calls on ever y employee, except for one poor-performing woman, to discuss projects and ideas. She may claim the manager purposely humiliated her because
of her gender.
Final tip: Weigh your comments to employees against this test: Would you want somebody else to say the same thing to your son, daughter, sibling or parent? Would you say the same thing to a friend in front of that person’s spouse?




It’s a manager’s duty to handle harassment complaints
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hat if an employee complains to you or another manager about a co-worker’sW

inappropriate comments or touching? What should you do about that complaint?
As recent court cases show, you need to pass along any such complaints, even if you think they’re fairly mild, to the HR depart- ment.
Federal law says employers can be liable for employees’ sexual harassment if they “knew
or should have known” about the harassment but failed to act. Courts have said in recent years that an employer is considered to have “known” about harassment if any supervi- sors, not just HR, get wind of the harassment complaint.
Case in point: A female prison guard told her two supervisors that her co-workers used obscene language and propositioned her. She never filed an “official” complaint, but quit and sued for sexual harassment. The court sent her case to trial, even though she never formally complained, because it said the dis- cussion with her two supervisors was “suffi- cient to notify” the employer.
Final tip: Remember that complaining employees don’t need to use the word “harassment” to file a complaint. You must be able to identify when an informal gripe rises to the level of a possible harassment complaint.
Employee comments like “I didn’t like the way he talked to me” and “He won’t take ‘no’

for an answer” are enough to put you on notice. When in doubt, pass the complaint up the chain.


Preventing harassment:
Not a ‘one and done’ deal

Supervisors must respond to any employee harassment, but that duty doesn’t stop once you act the first time. You must remain on constant vigil for additional outbursts, then react immediately to those, too.
As a recent ruling shows, courts won’t look kindly on employers or managers who stop harassing incidents once but ignore sub- sequent flare-ups. In fact, a “We dealt with it once” argument may incite more legal issues.
Case in point: An African American employee complained about racist graffiti in the restroom, so his employer painted over it. But the graffiti reappeared, this time with a death threat that included the employee’s name. He complained again. His supervisor
shrugged off the second complaint, allegedly saying, “I got it off once. What do you want me to do, tear the wall down?” The graffiti stayed for five months until the employee resigned. He sued, and a federal court let the case go to trial, saying the manager’s reac- tion was sorely lacking. (Reedy v. Quebecor Printing Eagle Inc., 8th Cir.)




How to prevent religious discrimination at work
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A
s a manager, you need to let employees express their religious beliefs while at the same time making sure those expressions don’t infringe on the rights of co-workers or the organization.
That task is more difficult than ever. Why? Employee claims of religious discrimination in the workplace have nearly doubled in the past decade.
The law: Federal religious discrimination law (in Title VII of the Civil Rights Act) prohib- its employers with 15 or more employees from discriminating against applicants or employ- ees based on their religion. Here’s what that means in a practical, day-by-day sense:
•    Hiring and firing. You can’t treat appli- cants or employees less (or more) favorably in hiring, firing or other conditions of employment because of their religious beliefs or practices.
•    Proselytizing. You can’t force employees to participate (or not participate) in a religious activity at work.
•    Accommodation. You must reasonably

accommodate an employee’s “sincerely held” religious beliefs and practices.
•    Undue hardship. You can deny a religious accommodation request if it would create an “undue hardship” on the organization’s business interests. The Supreme Court says that a religious accommodation creates an “undue hardship” if it would cause a substantial burden in the overall context of the employer’s business. Generally, employers have to show that making the accommodation would result in substantially increased costs.
•    Religious expression. You must permit employees’ religious expression if they’re allowed to engage in other personal expres- sion at work, so long as the expression doesn’t impose an undue hardship on
the company or infringe on the rights of co-workers or customers.
•    Religious harassment. You must take steps to prevent religious harassment of employees.




Inappropriate nicknames can lead to bias lawsuits
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G
iving employees nick names may seem like harmless fun. But giving the wrong nickname to someone can lead to legal trouble.
How? If a nick name singles out an employee in a legally protected category, a court may say the nick name contributes to creating discrimination or an illegal “hostile environment.”
That may seem obvious in such cases as referring to racial minorities in disparaging terms. But singling out female employees with nick names, especially pregnant employees, can be legally dangerous.

Case in point: After congratulating a sales rep for her good performance, a manager said, “You’re not going to go and get pregnant now, are you?” The employee did become preg-
nant the following month. When the man- ager found out, he stopped calling her by her name and started calling her “Prego.” He also started yelling at her about her work.
The employee filed a sex and pregnancy discrimination lawsuit. The court sent the case to trial, saying that calling her “Prego”
was similar to using a racial epithet and that it created a hostile environment.




Retaliation rules: What managers need to know
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M
anagers in every U.S. organization received a wake-up call in 2006 from the U.S. Supreme Court about the legal risk of retaliating against employees who voice complaints about discrimination or other on-the-job wrongdoing.
In a landmark ruling, the Supreme Court established a broad national definition of what management actions would be consid- ered illegal “retaliation” under federal anti- discrimination law. (Burlington Northern v. White)
Essentially, the ruling makes it easier for employees to file and win retaliation lawsuits. In fact, after the Supreme Court’s ruling, the number of retaliation complaints to the EEOC increased by 18% in just one year and have climbed exponentially since then. The majority of EEOC discrimination complaints also include a retaliation count.

What it means to management
It’s more important than ever to treat all employees equally in day-to-day management and discipline. Never try to “get back at” those who file in-house complaints or lawsuits about discrimination, safety or ethics violations.
Be ultra-cautious about the timing of disci- pline and employment decisions so that those actions don’t even appear to be retaliation for an employee’s earlier complaint.
That doesn’t mean employees who voice complaints are untouchable. You can still dis- cipline such employees for legitimate perfor- mance and behavior problems. Just make sure you’d take the same action with any employee, and document the reasons for your decision.
Final note: Employees can win retaliation claims even if their underlying discrimination lawsuit falls flat, as the following case shows.

Case in point: A manufacturing company experienced a downturn, so it had to reduce the hours of some of its employees. One of those employees filed an age-discrimination complaint with the EEOC.
When his supervisor found out about the complaint, he immediately fired the com- plaining employee. The employee tacked a retaliation complaint onto his original age-discrimination claim.
The result: There was no proof of age dis- crimination, so the employee lost that part of the case. But he was easily able to prove
that his firing was retaliation for the age-bias complaint.



2 questions to ask
before disciplining employees

To prevent employees from filing retaliation claims, ask yourself these two questions before taking disciplinary action against employees who’ve recently complained about discrimination (either formally or informally):
1. “Why am I taking this action now?” Scrutinize the reason and timing of your action. Is there any connection to the person’s com- plaint? If it smells even a bit like retaliation for the complaint, a jury could see it that way, too.
2. “Would I take this action with my best employee?” If your answer is “no,” you could be open to a retaliation charge. If your answer is “yes,” make sure that you document the basis for your decision before proceeding.
Bottom line: When facing an employee complaint, it’s not the time to stray from everyday practices.




6 employment law lessons from the courts
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S
uper visors can learn a lot from others’ mistakes, particularly when it comes to employment law issues. Here are six recent court decisions that provide lessons on how supervisors can keep their organizations (and themselves) out of legal hot water.

1. Don’t try to muzzle employee talk of pay, work conditions
You may not like employees comparing their paychecks or bad-mouthing their managers in the break room, but don’t tr y to silence such off-duty chats.
The National Labor Relations Act makes it illegal to ban or punish employee discussions of working conditions, pay, benefits and promotions. That law sounds like it applies only to unionized work forces, but it applies to ever y private-sector workplace, unionized or not.
Example: An employee was fired soon after he began complaining to his co-workers about the company’s compensation system. His super visor says the employee was fired
for being a “troublemaker.” But the employee filed suit, saying the real reason was his legally protected wage complaint. The court sided with the employee.
Tip: While employees are free to discuss their pay and benefits, that doesn’t mean supervisors can discuss subordinates’ wages with others. 

2. Write emails and reviews as if they’ll be read in court
Whenever you w rite an email, memo, text message, performance review or any other employee-related document, think about how your words could appear if they’re read to a jury during an employee’s lawsuit.
Be especially sensitive to comments about employees’ illnesses or disabilities that could be interpreted as discrimination. That applies to documents going into employees’ person- nel files, as well as to such unofficial docu- ments as email correspondence.
Why all the carefulness? The ADA says if you treat employees as disabled, they’ll earn ADA job protections even if they’re not truly disabled. So, you’ll be asking for trouble if
you make assumptions about an employee’s ability to do a job without testing or asking that person.
Example: A sanitation worker on the night shift developed night blindness. During negotiations to move him to the day shift, a super visor wrote a memo that recommended his firing, saying, “If his disease continues to degenerate, why are we waiting to terminate him?”
The employee was fired, filed an ADA law- suit and won. The supervisor’s “diagnosis” was wrong, and the employee was perfectly capable of working the day shift. The court cited the internal memo as evidence that the employer perceived the worker as disabled and had wrongly terminated him.

3. Customer preference isn’t a reason for biased hiring choice
When it comes to hiring, the applicant’s age, race, sex or religion should never play a role in your decision, even if you believe that customers or clients would favor one t y pe of person over another.
Courts have consistently said that dis-
crimination is discrimination even if hiring managers push off their prejudice onto a third part y, using excuses such as “Our customers feel more comfortable dealing with (white or younger or male) employees.” 


Basing hiring decisions on the prejudices of your customer base, even for organizations that depend on customer satisfaction, is a sure way to land in court.
Example: An African American poker dealer was well qualified, but he was repeat- edly turned down for a permanent dealer posi- tion at a Mississippi casino. The man sued, alleging race discrimination, and won. As evi- dence of the company’s bias, the employee’s lawyer brought forth a casino employee who said she heard the hiring manager say, “These good old white boys don’t want Black people touching their cards.”
Tip: This case also serves as an important reminder to avoid such unguarded, judgmental comments at work. Employees often remem- ber (and take notes on) comments such as the “white boys” remark noted above.

4. Nonsexual bullying
can equal sexual harassment
Sexual harassment doesn’t just involve inappropriate touching or sexually charged comments. If you tolerate an employee who singles out co-workers of one gender for abusive or bullying treatment, your leniency could open the organization to a sexual harassment lawsuit based on a “hostile environment.”
Federal law bans work discrimination based on gender. And that ban encompasses sex-based harassment: hostile behavior targeted at employees of one gender.
Example: Three female office workers complained that their boss berated female workers in public, while going easy on male workers. The women sued for sexual harass- ment and won. The court said the boss’s bullying, although not sexual in nature, was discrimination based on sex.
Bottom line: Sexual harassment doesn’t have to involve sex to be illegal.
5. Don’t go easy on disabled workers
At evaluation time, some supervisors wrongly take the easy way out, glossing over an employee’s poor performance and refusing to rate anyone below average.
But that kind of vanilla rating system – and inadequate documentation of performance problems – will come back to haunt an orga- nization. That’s particularly true in situations in which employees haven’t been disciplined in the past and now find themselves written up or fired after asking for an accommodation.
Example: Major depression caused a gov- ernment attorney’s work to deteriorate. Despite these problems, her supervisor con- tinued to rate her “fully successful” on job reviews. Eventually, she asked for a transfer as an accommodation for her disability. The
employer declined, so she filed a disability dis- crimination suit. A federal court sided with
her, saying she was “disabled” under the law and her “fully successful” job reviews proved that she was qualified to do the job.
The lesson: Don’t pull any punches on job reviews. A more honest evaluation could have proved that this employee wasn’t able to per- form the job’s “essential functions,” meaning she didn’t earn protection under federal dis- ability law.

6. Don’t interrupt workers’ break time
Break times and meal times for hourly employees should be used for those purposes, not for work. If employees are interrupted during their breaks, they must be paid for that break time. Federal law says employees must be “completely relieved of duty” for their breaks to go unpaid. 
Example: Nurses at an Oklahoma hospital were regularly interrupted during their meal breaks to respond to patient problems and answer phones. The hospital didn’t pay the hourly employees for those breaks. The nurses sued, claiming they were owed overtime for working during break hours. A federal appeals court agreed.





