
Contents
Terminations
6 terminations, 6 ways to avoid lawsuits	MM01
What to ask employees during exit interviews	MM02
4 lousy excuses for not firing a poor performer	MM03
Keep workers productive after two weeks’ notice	MM04



									Memo to Managers
Re: Terminations




MM01

6 terminations, 6 ways to avoid lawsuits



T
erminations are the spark to many employment lawsuits. And for each of the six kinds, there are some common steps employers can take to defend themselves if a termination is challenged in court:
1. New hires. When new employees are dismissed, their legal claims typically assert they didn’t know about performance expectations or had no training. Or they may sue if they know of other employees who didn’t perform well yet kept their jobs.
The key to defending such claims: Document the training and any failure to meet expectations, while showing that you uniformly applied the rules.
2. Absenteeism. Again, documentation is critical. Document that you notified the employee of the attendance policy and the employee failed to comply. Also be able to show that you uniformly applied the policy.
Make sure you don’t count protected absences (FMLA, ADA or state laws, such as jury-duty absences) when tallying absences.
3. Misconduct. Employees terminated for violating conduct rules often claim they were “found guilty” based entirely on management’s report to HR.
That’s why HR should always make the final decision after reviewing the conduct and verifying that other similarly situated workers haven’t been treated more favorably. The review includes making sure the employee knew about the rule.
4. Suddenly declining performance. The employee’s performance may be deteriorating, or management’s perception of the performance may have changed. Sometimes 






it’s both. For example, a stressful family situation may distract the employee. On the other hand, a new supervisor or different job duties may lead to a different judgment.
In these cases, it’s prudent to go slowly. Include the employee in your discussions about the cause and look for ways to improve. Document those discussions.
If performance doesn’t improve, you must show you made a reasonable effort to help the employee keep their job.
5. Resignations. The risk: Employees can claim they were “constructively discharged.” If the former employee can show that conditions were so intolerable that a reasonable person would feel there was no alternative but to resign, then the resignation is equivalent to a termination.
So, when employees quit, it may be tempting to tell them, “Good riddance!” But a safer strategy is to do the opposite: Ask them to reconsider. Doing so may preclude a constructive-discharge claim.
6. The dangerous “no reason” termination. In at-will states, employers who have done what is necessary to retain employees’ at-will status don’t need a good reason (or any reason at all) to fire them. However, employers rely on this rule at their peril. Everyone expects some reasonable explanation for a termination, and jurors want to know what that reason was.
To defend against a discrimination claim, always be ready to articulate a legitimate, nondiscriminatory reason. Have the decision-maker document the reason. If the decision-maker leaves the company, you’ll need to explain to a jury why the employee was fired. Having a written explanation in the file helps.




What to ask employees during exit interviews
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K
nowing why employees leave is crucial to finding the cause of turnover. Exit interviews can be a great tool to obtain that feedback.
Use these tips to make the most of those meetings:
Schedule it in advance. This sends the message that you take the exit interview seriously. Don’t squeeze it in as the employee is cleaning out their desk.
Steer clear of personal questions that are illegal to ask in job interviews, such as “Are you married now?” If a departing employee later reapplied and you decided not to rehire them, the person could claim those personal questions made you biased.
Treat any mention of harassment or dis- crimination the same as you would any simi- lar complaint by another worker. Federal law requires employers to investigate any claims

of improper behavior, even if the victim has left the company.
Keep good records of what you hear in exit interviews. Take notes on the employee’s actual comments, not your interpretations. Use quotation marks to signify an employee’s exact words. Be clear and precise. Imagine a jury reading the notes (which could happen). Don’t tape the exit interview – that would make the employee nervous.
Accept that confidentiality doesn’t flow both ways during an exit interview. While you can – and should – tell employees that you won’t share their comments with other employees, the employee is under no obligation to do the same. So don’t bad-mouth other employees or make empty statements like “We’ve had a lot
of complaints about your boss.”
Finally, don’t make promises like “We’ll give you a great recommendation.” That state- ment could come back to haunt you.



11 effective, legal exit interview questions


Here are some questions to help you design an exit interview template:
1. What factors led you to accept a job with us?
2. Have your feelings changed since then?
3. How would you describe the level of training you received here?
4. How would you rate your job performance here?
5. How would you rate the following aspects of your employment here? (List items such as pay, benefits, work environment and performance reviews, alongside a rating chart of excellent, good, fair and poor.)


6. What did you enjoy about working here?
7. How would you rate your supervisor in the following areas? (List items such as fair- ness, recognition, follows policy, encour- ages feedback, communicates effectively and knows how to do his/her job, alongside a rating chart.)
8. If you returned to our organization, would you like to work for the same supervisor?
9. Are you leaving for a similar job?
10. What role does salary play in your decision?
11. What could we have done to prevent you from leaving?



4 lousy excuses for not firing a poor performer
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S
omewhere along the line, you will encounter poor-performing employees who whine, assign blame, watch the clock or drag down morale. These types might improve with counseling, but the odds are they won’t.
Why, then, might you hesitate to fire such people?
Here are four lousy excuses for not impos- ing proper discipline:
1. “I need them.” The poor performer has an indispensable talent or connection you don’t want to lose.
Solution: If you find yourself in that posi- tion, be realistic. Poor performers, regard- less of their unique skills, never justify their costs. Usually, you can replace them with other talented people who won’t be problem employees.
2. “That would be punishing them.” When employees are counseled on their performance problems but fail to improve and are

terminated, some managers think they are playing the heavy. Not so.
Solution: Don’t confuse discipline with punishment. If you’ve given the person appro- priate feedback throughout, you’ve done all you could to salvage the employee.
3. “I feel sorry for them.” If you discover the employee’s performance problem is due to a personal matter, you may feel bad about adding the issue of job security.
Solution: Rather than console the employee, do something. Make sure they know about the benefits you offer all employees, without suggesting they ought to seek counseling or other help because of a disability like depression or addiction. 
4. “It’s my fault.” Some managers believe the employee’s failure to do a good job reflects poorly on their own ability to hire good people or supervise them.
Solution: The sooner you come to grips with the situation, the better. Level with your boss and HR about the problem. Review the steps you’ve taken. Don’t take it personally.



Keep workers productive after their  two weeks’ notice
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“I
’m giving my two weeks’ notice.” For managers, that sentence is one of the most painful to hear, especially when the speaker is a longtime, valued employee.
Replacing that person may be hard. But here’s a more urgent problem you could face: Short-timers may tune out long before they walk out. And the last thing your department needs is an employee who leaves the job men- tally and coasts lazily through the final weeks.
When employees sleepwalk through their final two weeks, it sets a bad tone for the rest of the workforce. That’s why it’s important
for supervisors to send the message that they expect continued high productivity right until the end.
Also, don’t take for granted that longtime top performers will remain productive during their last days. Even accomplished employees may consider this final chapter as deserved downtime – a reward for their years.
Here are five ways to get the most out of employees right up until the buzzer sounds:

1. Create a transition plan immediately
If you’ll be hiring a replacement, draft a plan that divides up work among remaining staffers until that replacement can be hired.
If you have an in-house successor lined
up, craft a training and transition plan for that person. Both plans should include the status
of unfinished work and deadlines for complet- ing it. That helps employees realize that their contributions during the final two weeks are critical to meeting long-term deadlines.

2. Meet with the employee
Review the transition plan with the departing employee, and explain your work expecta-

tions. If you have an in-house replacement, include that person in the meeting and dis- cuss how to start the training and transition immediately.
Ask the employee to be available for ques- tions from the replacement (by phone) for
a limited period after his or her exit. Say, “Helping to train your replacement will allow us to maintain productivity after you’re gone.”

3. Explain the personal benefits of finishing strong
Last impressions are sometimes the most important. Explain to the employee that work- ing hard and helping in the transition allow the worker to leave on a good note, which will help when it comes time to give a reference.

4. Increase overall leadership and responsibility
Develop ways for employees to pass on their knowledge and skills before leaving. Ask them to assist co-workers with projects and answer any questions.
Appeal to employees’ pride by saying things like, “Your co-workers admire your knowledge and leadership, and they can benefit from it until you leave.”

5. Solicit insights into your department
Employees will be more open to talk when they’re on their way out. Benefit from the employee’s experience by soliciting candid suggestions that can make your department and organization more efficient.
Ask the departing employee, “What have you learned about your position that could make it more productive in the future?”





