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confronting “challenging” employees who, while typically good at their jobs, too often display unprofessional or obnoxious behavior.
Simply tolerating such workers is a finger- in-the-dike approach, and it runs counter to two traits of good managers—leadership and decisiveness. Managers who silently put up with such behavior will undermine their own authority. What’s more, their words and actions can create a hostile work environment for others, sparking lawsuits.
The best way to tackle such problems is to meet with employees right when you spot the problem behavior. Follow these guidelines, which have the side benefit of protecting the organization from employee claims that they weren’t treated fairly.

Explain the problem, impact
When you sit down with the employee, describe the behaviors and tell the employee firmly that those behaviors must stop. Point out the offending behavior using the D-I-S method:
D irect. Precisely pinpoint the problem— don’t beat around the bush. Too often, manag- ers fail in their counseling efforts because they skip this basic, yet uncomfortable step. Don’t feel bad about being direct. Every manager has the right to demand that employees behave in a courteous manner.
I mmediate. Talk with employees right
after you see (or hear about) offending behav-
ior. That makes it harder for the employee to explain away your words.
S pecific. Explain concrete examples of the employee’s actions, how they affect co-work- ers and the consequences. A vague accusation like, “We hear you’re being rude to co-work- ers,” isn’t as effective as, “Telling Mary her haircut looks like a rat’s nest is impolite and it won’t be tolerated.”
7 tips for supervising
‘difficult’ personalities

1. Focus on what you want to happen, not how you feel. The emotional response will kick in first, but the trick is not to act on it.
2. Be assertive. Don’t expect an employee to read your mind. Let him or her know when you’re annoyed, upset or disappointed. Being calm and assertive has a bigger impact than responding emotionally.
3. Give and request frequent feedback. Don’t stew over what an employee may be thinking. Ask.
4. Model the type of behavior you want. Exhibit the kind of upbeat, forward-looking professionalism you expect from your staff.
5. Deal directly and discreetly. Choose face-to-face talks in private to discuss an employee’s attitude or behavior.
6. Always document. Keep a record of all communications to prevent lies or faulty rec- ollections from taking over later.
7. Be gracious. Someone’s rudeness doesn’t give you the right to respond in kind.

Make sure the employee understands the negative impact of his behavior on morale, productivity, service, legal risks, etc. Get the employee’s agreement that the behavior will change. And discuss the consequences if the problem continues.

Discuss the solution, follow-up
Don’t let such a meeting end without deciding on the best course of action. Generate solutions to correct the problem—even if that just means having the person confirm that “I won’t do that anymore.” Gain commitment from the employee solving the problem.
Then establish a clear follow-up strategy. Determine how and when you and the employee will review progress. Set a specific date (or dates) for future check-in meetings.

Document, document
After the discussion, managers should write a summary to put in the employee’s file. Discuss specifics with HR.
This summary should be just that—a sum- mary of the problem discussed. It should cite specific examples, the requested improvement (and timeline) and a proposed follow-up plan. The summary should be less than one page and completed in less than one day after the meeting.

4 reasons managers hesitate to confront obnoxious employees
Sometimes managers recognize why they tolerate habitually impolite employees, and
sometimes they don’t. Here are four reasons managers put up with such behaviors:
1. “But he/she is one of my top performers.” Managers may fear productivity would drop and the worker would be difficult to replace. Perhaps the employee has a special technical skill or valuable institutional knowledge. None of these is a good reason to tolerate unprofessional behavior and risk a lawsuit. No one is irreplaceable. 
2. “It’s not worth the conflict.” Manage- ment, when executed correctly, involves plenty of face-to-face conflict. But if those interactions are handled correctly, both sides walk away feeling satisfied. Managers can always seek advice from HR before initially bringing up the issue to the employee.
3. “Maybe Mary will change.” Don’t count on it. Use HR as a partner to point out the employee’s errors and deliver the appro- priate warnings.
4. “Joe’s skills are worth the headache.” Don’t look at this person’s poor behavior in a vacuum. While he or she may still be productive, it’s quite likely an employee’s obnoxious behavior is pulling down the morale and performance of co-workers. Don’t cling to the notion that any employee is too talented to be disciplined or even fired.
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T
o be successful, employee feedback should not be an annual or even quarterly event. Feedback should be a routine part of every manager’s day, whether in person or via other forms of communication, depending on where employees are located.
In the same way, managers should make documentation of employee performance, behavior and discipline a regular habit.
This documentation can be as informal as a brief memo to an electronic file, but it should always include the dates and names of all parties involved. As with any documentation, stick to the facts and stay objective. Avoid opinions.

Strong documentation is especially important if an employee or ex-employee ever files a legal complaint saying his or her termination or discipline was based on illegal discrimina- tion (race, age, gender, disability, religion, etc.). Sound, ongoing documentation by man- agement will prove that performance—not bias—was the reason for the firing.
A manager’s documentation should be built on three basic principles:
1. Immediate. Memory is a shaky defense in court, so make sure to take notes right after an incident occurs. That makes it much harder for an employee to cast doubt on a manager’s
Documentation quiz for managers


It’s important to know the kind of language managers should—and should not—use in documentation. Test your knowledge by answering “True” or “False” to the following statements:
 	 1. An employee is caught stealing equipment. List the termination reason as “gross misconduct” since “stealing” could be defamatory.
 	 2. An employee with a disability is having trouble meeting job standards. It’s better to list her performance as “satisfactory” so she doesn’t become discouraged.
 	 3. A disciplinary warning should always contain language that spells out the potential penalties the employee faces if he repeats the offense.
 	4. If an employee is terminated for poor performance, the best way to disqualify him from unemployment benefits is to use terms such as “unsatisfactory work” or “totally inefficient.”



ANSWERS
1. FALSE. It’s not defamatory to list the truthful reason for an employee’s termination and to share that on a need-to-know basis. Sharing the reason with other employees or the public could be defamatory.
2. FALSE. This type of thinking can land a manager in the middle of a disability discrimination lawsuit if the employee must be fired and then fights your performance reasoning in court. So be honest. Spell out the problems and attempt to find solutions.
3. TRUE. Courts typically uphold claims if they believe an employee was not properly warned about the possible consequences of future violations. So spell out in writing exactly what the employee can expect from further violations.
4. FALSE. Terms such as “unsatisfactory work” are the very ones that could result in unemployment benefits. Such payments are typically withheld only when employees are terminated for gross insubordination or willful misconduct.

motives if the written explanation comes right after the action.
2. Accurate and believable. When an out- side observer (judge, jury or EEOC investiga- tor) is called to judge your side of the story, detailed observations add authenticity. The more specific the documentation, the greater the credibility. Hang your hat on facts, not on impressions, to reflect objectivity.
For example, instead of noting that “Bill’s work has been sloppy lately,” it’s better to note, “In each of his last three reports, Bill had at least two important accounting mistakes that needed revisions.”
3. Agreement. If both sides agree on what happened, it’s much tougher for either side to later change claims. Try to get employees involved in the documentation process.
If the document relates to a behavioral or co-worker conflict, ask the person to summa- rize her input in writing. Then compare it to yours. If you can’t reach an agreement, try to get detailed statements from witnesses.

How would it read in court?
When documenting employee performance and conduct, always keep in mind: “How would this sound if it were read aloud in court?”
If the language suggests a dis- criminatory or retaliatory motive, the orga- nization could find itself in legal trouble. Before you write a single word, ask yourself these questions:
•    Do I restrict my written comments to an employee’s on-the-job performance and not worry about their off-hours activities?
•    Do I remain objective when it comes to analyzing an employee’s work—not letting personal feelings to come into play?
•    Do I consider how my words may be con- strued as unprofessional, demeaning or sarcastic?
•    Do I make certain that I get all the facts
from all involved parties?
Even an informal note saved to an employee’s file should follow these guidelines.
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a good fit with his or her current job, is ter- mination the answer or is demotion a better alternative?
The answer is, of course, it depends. Demotions should always be considered on
a case-by-case basis. The key factor is whether
or not the employee is worth keeping around. However, a demotion will be more effective in some situations than others.
Poor performance. If an employee is under- performing, you must first investigate to find out why. Is the employee simply unsuited for a particular role, but could thrive elsewhere? If so, he might be relieved at the opportunity to be moved back to a position that better suits his talents and skills.
For example, say an outstanding employee was promoted to management, but is floun- dering in a supervisory role. Some employees are happier (and better at) doing the work than managing it.
Misconduct. Using demotion as a disciplin- ary tool for misconduct is dangerous. First, does it actually solve the problem, or will the employee carry those same issues to the other position?
Second, is the demotion consistent with how you have handled similar situations? If not, you could face legal discrimination complaints.
Third, are you creating an unwanted prec- edent for how to deal with similar situations in the future?
Finally, what kind of a message are you sending to other employees? (“Goof off and
get punished with a lighter workload? … Hey, I
wanna get demoted, too!”)
Restructuring. Losing a valuable employee during a company or departmental restructuring is difficult. It’s tempting to try

      5 steps to smart,
legally safe demotions

1. Treat the employee with respect. In fact, speak as if the entire conversation is being recorded, to be replayed in front of a jury.
2. Explain the reasons behind the demotion, which should not come as a surprise to the employee. That’s because poor performance should be documented and based on objective criteria, and it should be backed by periodic feedback that you’ve given the employee.
3. Explain the new job. Present details on the new position that you’ll be offering the employee (job title, chain of command, responsibilities, pay, benefits, etc.).
4. Be prepared for a negative reaction. The employee is likely to be angry or upset, and may balk, object or plead. Stay firm in your decision and be clear about the options you’re presenting (i.e., “You have two choices: Either you can accept this new position I’ve just described to you, or you can choose to resign from the company”).
5. Have a plan if the employee decides to quit. Best-case scenario: Give the employee the option to leave on good terms with a counsel-approved severance package with a lawsuit waiver. Worst-case scenario: Ask the employee to collect his belongings and leave the premises.

to shuffle the best performers into new roles, even if that means demoting some.
It could be a good move if the demoted employees are truly appreciative to retain a job. It could be bad if other good workers lose their jobs as a result.

Demotion dangers
There are other important caveats to consider before choosing demotion over termination in any situation:
•    An employee who agrees to a demotion
only to avoid being fired may feel demor- alized and have difficulty performing well even in his old, more comfortable posi-
tion.
•    The employee may be embarrassed, con- sidering the public nature of the demotion,

especially if the employee becomes a peer to employees he once supervised.
•    If the demotion is accompanied by a cor- responding pay cut, the demoted employee is likely to leave for a better-paying job. Tip: To entice demoted employees to stay, con- sider offering a bonus for staying on board (payable after a certain amount of time) or keeping them at the same pay level, with
the understanding that future pay increases will be lower.
Bottom line: The most successful demo- tions are ones in which everyone agrees it’s the best option. It’s a rare situation, however, in which the employee truly wants to take
a step back and the employer considers the employee an asset worth retaining. So it is highly important to think through a demotion decision and how you will carry it out.
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E
very manager knows the importance of disciplinary documentation. Ideally, the information is accurate and descriptive, with all the i’s dotted and t’s crossed.
But what happens if an employee refuses to sign his disciplinary memo? Your carefully prepared documentation still stands, regard- less. The question is how to deal with the employee.
Follow these guidelines:
✔ Make sure the employee understands what signing the document means. Explain that his signature simply acknowl- edges that he received and reviewed the disciplinary document; it does not indicate an admission of guilt or his agreement with
the contents. Consider adding this explana- tion above the employee signature line on disciplinary forms.
✔ Make sure the employee understands what not signing the document means. Explain that his refusal to sign does not in any way change your ability to enforce the disciplinary measure and his responsibility to abide by it.
In general, an employer has the right to ter- minate an employee for refusing to sign disci- plinary documentation.
✔ Add a “refused to sign” line. A simple sentence declaring the employee refused to sign the memo will offer your organiza- tion extra protection. Make sure you and another manager (or HR) initial it.

Tip: Get the employee’s oral agreement. He should be able to answer “yes” regarding whether the document has been discussed with him and whether he understands it. If there is any confusion (not disagreement), then review the applicable parts until he agrees that he understands. If the employee still refuses to sign, you can indicate the employee’s oral acknowledgment of receipt and understanding, and his refusal to sign.
✔ Give a copy to the employee. He may still later try to claim that he never received the document, but at least he won’t have a valid point.
✔ Allow the employee to include a rebuttal, if he asks. The rebuttal gives the employee a chance to be heard; employees who feel they have no voice in the workplace are more likely to want to be heard in court. And it serves as proof that the employee reviewed the document. Just be sure to reiterate that the employee’s disagreement doesn’t change the content or consequence of the warning.
Warning: Don’t allow the employee to mark up the original document. By doing so, you’d make it easy for him to claim in court that you were in full agreement with all the changes he had made. Have him write his rebuttal on a separate sheet or via email.
If the rebuttal reveals a legitimate issue, investigate the matter and re-evaluate the dis- ciplinary decision if necessary.
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I
nsubordination can result when difficult employees intentionally disregard a direct order from a manager, or inadvertently cross the discipline line when company policy is involved. Knowing how to handle employee insubordination can go a long way toward avoiding legal consequences when discipline or discharge is necessary.

Insubordination defined
Insubordination occurs when an employee refuses a reasonable order from a supervisor or manager. However, a company may be held responsible for a failure in communication that results in insubordination. If the following three elements exist, an employee may be dis- ciplined for insubordination if he or she fails
to follow orders:
1. The employee understood the manager’s instructions.
2. The order was in line with the employ- ee’s duties.
3. There was no good reason for the employee to refuse the order, including legal ones.
If those conditions are met, generally courts agree that employees should comply first, argue later. But, for example, if the employee reasonably believes his or her religious beliefs are being compromised, refusal of the order may be valid. The same is true if the employee refused to obey an illegal order.

Insubordination? Maybe not
An employee who doesn’t do what’s asked of him or her is not necessarily being insubordinate. Before disciplining an employee for insubordination, delve a little deeper into the employee’s resistance. Ask the following:
✔ Was the order clearly expressed to the employee as a direct command? Check whether the order was phrased so that the employee knew he or she was supposed to perform a task, or whether there was any ambiguity. There’s a big difference between

Handling insubordination: 5 tips

1. Examine past records. Are there any other instances of insubordination or bad behavior? Has the employee been disciplined in the past? How? For what?
2. Get the facts. Did the employee rec- ognize that he or she was breaking a rule? Is there a possibility that the rule wasn’t broken? (Might she really have been sick?) Don’t try to make a disciplinary decision until you know all the circumstances.
3. How have you dealt with other insub-
ordinate employees? The discipline must
be consistent with both your policy and past
practice.
4. Is the policy or rule itself the problem? Could you consider some sort of accommodation that would allow options, such as employees offering to work for each other during busy periods? An insubordinate act by a good employee might be an indication that a change is in order.
5. Base the confrontation with the worker only on his or her job performance.  Never allow any personal prejudices, comments, observations or suggestions to get in the way of the counseling/discipline meeting. Make certain that the employee knows exactly what you’re saying. Allow no room for confusion or misunderstanding.

stating “I want you to ...” versus asking “Can you ...” With the latter phrasing, the employee may assume he or she has the option of not performing the task or not doing it immediately.
✔ Did the employee break a workplace rule? If you can show that the employee knew about the rule beforehand, then you can probably show that he/she consciously disobeyed the order and, therefore, acted in an insubordinate manner.
✔ Were there extenuating circumstances? The employee might have a good reason

for saying no. For example, he or she may not have the required skills or time to effec- tively carry out the task.
✔ Did the employee challenge the order? A challenge shows that he/she understood the order but intentionally refused to do it.
✔ Did the employee believe that by per- forming the task, he or she would be putting everyone’s safety at risk? A caveat to the previous point is that, in general, an employee cannot be considered insubordinate for failing to comply with a request related to unsafe or illegal acts.
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I
t’s not up to most managers to write a com- pany’s discipline policy. But it is a manager’s
responsibility to interpret, implement and enforce it in a consistent and fair manner.
You don’t have to follow your
company’s disciplinary policy to the letter.
In fact, a disciplinary policy should be flex-
ible and allow managers to consider extenuating circumstances and to use their
discretion.
Legal challenges arise when an employee feels the discipline imposed on him or her is not consistent with the discipline imposed on co-workers in similar situations. If there is a difference between the employee and co-workers (racial, age, gender, etc.), a court will scrutinize whether the different discipline is valid or discriminatory.

Fact or fiction?
How well do you know your discipline do’s and don’ts? Many managers claim that their right to discipline employees is being eroded by a flood of legal restrictions. Some of those complaints are based on fact, some on fiction. See how well you choose between the two in the following statements:
1. An employee who refuses a legitimate work order can be fired on the spot.
2. Company policy clearly prohibits moon- lighting by employees. This means you have the right to terminate an employee as soon as you learn he or she is working a second job.
3. An employee about to lose her job because of poor attendance tells you she is pregnant and expects to have job protection from the Pregnancy Workers Fairness Act.
4. An employee who has already received four “final” warnings for poor performance can be terminated without any problem.
5. The performance of an employee who has filed a sexual discrimination charge against her employer continues to drop. It’s best to do nothing until her discrimination case is heard.
6. A female employee likes to consider herself one of the boys, and joins in on the off-color banter that’s standard throughout
the department. So you’re surprised when she claims the situation is getting out of hand and she wants it stopped. Since she had been a willing participant in the past, you have a right to tell her to handle it herself.
7. It took you six years to find out that a productive employee falsified his education on his application form. Those years of good ser- vice must be taken into consideration before any discipline can be imposed.
ANSWERS
Discipline is one of those gray areas where it’s difficult to come up with a clear-cut delineation between what is fact and what is fiction. Keep that in mind while reading the following “answers.”
1. If a manager can prove that employees understood an order and willfully disobeyed it, few judges or arbitrators would object to a termination decision.
2. Hard economic times can force many employees to moonlight. Some states have laws that prohibit employers from working second jobs.  However, if a second job results in excessive absenteeism, lateness or decreased performance, a company would have the right to take disciplinary action based on those performance measures. If a second job is for a competitor or gives rise to a conflict of interest, a manager should consult HR for next moves.
3. The Pregnancy Workers Fairness Act (PWFA) requires supervisors to adjust attendance based on common pregnancy-related limitations like morning sickness. If the employee is late due to pregnancy limitations, change the schedule and inform HR that you made the adjustment. 
4. Employees who receive more than one “final warning” can legitimately claim that the whole warning system has been undermined. Be careful with more than one final warning, unless past practice or previous records encourage a “one last chance” option.
5. Employees who have filed discrimina- tion charges against a company must be given careful treatment when it comes to discipline. “Careful” does not mean “special,” however. Some employees will try to take advantage of the fact that they have filed discrimination charges against the company and will use it to coast. If you let them get away with it, you are
setting a bad precedent for other employees. You can discipline for legitimate performance problems, but make sure the performance problems are not a related to the alleged harassment or retaliation for complaining. 
6. Beware of relying strictly on past prac- tices. The fact that she feels the language is creating for her a “hostile environment” gives her a strong case for sexual harassment if you don’t intervene to stop it. Plus, that environment may be hostile for other employees, too. 
7. First, check your rules for a dishonesty clause. Then see if the falsification relates to the job duties and responsibilities. And always involve HR, which can investigate what happened and whether the alleged falsification was a critical one.
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E
mployees who think they’re about to be disciplined or fired often look for ways to delay or prevent the inevitable. A favorite tactic: invoking the job protections built into the FMLA and ADA. They hope that asking for FMLA leave or a disability accommodation will prevent their employer from disciplining them for fear of being accused of retaliation.
However, there’s a foolproof way to protect against these frivolous charges: Be ready to prove you made the disciplinary decision before the employee requested FMLA leave or a reasonable accommodation.
To do so, always document disciplinary decisions the moment you make them—and before you tell the employee. That way, you can successfully argue that you could not have retaliated against the employee because the decision was made before you knew about their request.
Recent case: Walmart hired Ashley as a temporary employee during a time when many of its employees were out sick. She was a personal shopper, responsible for processing online orders for pickup. Then the regular employees started returning.












Walmart developed a plan that called for discharging temporary workers once the labor headcount hit 113% of the staffing level it had budgeted. When Walmart reached that benchmark, it terminated Ashley. At about the same time, she told her supervisor she was pregnant and needed an accommodation. She sued, alleging that she had been discharged because she had asked for accommodations.
The court disagreed. It reasoned that Walmart established it had made the decision to terminate when it created the automatic termination program, well before Ashley lost her job. Plus, other temporary workers were also terminated at the same time under the same plan. (Bradshaw v. Wal-Mart, SD CA, 2025) 
Final note: Walmart did everything right in this case. It made a store-wide plan for terminations based on an objective metric and applied that decision in a fair way once the metric was met. It was easily able to prove the plan existed before Ashley requested accommodation.
