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O
ver the past several years, U.S. employees have filed a record number of legal complaints claiming they suffered discrimination or retaliation at work.
You know that U.S. anti-discrimination laws require managers to treat all applicants and employees equally. But what, specifically, do the laws require of supervisors and managers? Here’s a rundown:
AGE. The Age Discrimination in Employ- ment Act (ADEA) says you can’t discriminate in any way against applicants or employees 40 or older because of age.
That’s why it’s important to never take a person’s age (or proximity to retirement) into account when making decisions on hiring, firing, pay, benefits or promotions. Avoid any comments about an employee’s age. Base your management decisions solely on the person’s ability to do the job. Do not deny older workers opportunities for training even if you believe they will retire soon.
RACE. The federal Civil Rights Act makes it unlawful to discriminate in any employ-ment matter based on a person’s race. Also, the EEOC says managers must avoid race bias based on a person’s marriage to or association with someone of a particular race.
This law applies to people of any race, color or ethnicity.
NATIONAL ORIGIN. This type of discrimi- nation relates to treating employees or appli- cants less favorably because they come from a particular place, because of their ethnicity or accent, or because they have a particular ethnic background. It covers all national origins, including American. 
SEX. Title VII’s sex-discrimination clause makes it unlawful to discriminate because of a person’s sex in hiring, termination, promotion, pay or other employment terms. You cannot make employment decisions based on sex-based stereotypes, sexual orientation or gender identity. 
PREGNANCY. The Pregnancy Discrimi- nation Act (PDA) and the Pregnant Workers Fairness Act (PWFA) prohibit job discrimination on the basis of “pregnancy, childbirth and related medical conditions.” You can’t deny a job or promotion merely because an employee is pregnant or had an abortion. She can’t be fired for her condition or forced to go on leave. Pregnant workers are entitled to reasonable accommodations of pregnancy-related limitations, including temporarily being excused from performing essential functions.
The PWFA requires managers to make some on-the-spot decisions, like allowing schedule changes or later arrivals due to common pregnancy complications like nausea and vomiting.
SEXUAL HARASSMENT. Sexual harass- ment is a form of sex discrimination that violates the Civil Rights Act.
When does it cross the line? The EEOC says, “Unwelcome sexual advances, requests for sexual favors, and other verbal or physical conduct of a sexual nature constitute sexual harassment when this conduct explicitly or implicitly affects an individual’s employment, unreasonably interferes with an individual’s work performance or creates an intimidating, hostile or offensive work environment.”
RELIGION. Managers can’t treat employees or applicants more or less favorably because of their religious beliefs or practices. You also must “reasonably accommodate” an employee’s sincerely held religious beliefs and practices, unless it causes an “undue hardship” for the
organization. For example, that may mean giving employees leave time to attend religious services or allowing them to wear religious jewelry.
DISABILITY. The Americans with Dis- abilities Act (ADA) of 1990 makes it illegal to discriminate against people with qualifying disabilities.
The ADA requires employers to make “reasonable accommodations” to the job for employees with disabilities.
Also, you can’t ask about a person’s dis- ability during the hiring phase. And you must keep employees’ medical-related information confidential and must prevent harassment of disabled employees.
RETALIATION. Federal laws make clear that it’s illegal for employers to fire, demote, harass or otherwise retaliate against employ- ees who’ve filed a discrimination charge or participated in a discrimination investiga- tion.
The lesson: Hands off complainers. Never try to “get back at” employees who complain about discrimination, safety or financial violations.
Even if a complaint is frivolous, organiza- tions can still be hit with a retaliation law- suit if a manager tries to “get even” with the employee who filed the claim.
MILITARY SERVICE. A federal law, the Uniformed Services Employment and Reemployment Rights Act (USERRA) outlaws discrimination against those who have served, are serving or will serve in the uniformed services. In addition, those called to active duty are entitled to reinstatement to their old positions, with credit for seniority during their service.
GENETIC INFORMATION. Employers cannot discriminate against a worker because of their genetic information under the federal Genetic Information Discrimination Act (GINA). That means you can’t refuse to hire or fire someone with a genetic disorder that predisposes them or their family members to genetically linked conditions. Nor can you demand gene tests. 


Tough acts to follow

Various federal laws prohibit job discrimina- tion, including:
· Title VII of the Civil Rights Act of 1964, which prohibits employment discrimination (in hiring, firing, compensation, benefits, etc.) based on employees’ or applicants’ race, color, religion, sex or national origin.
· The Age Discrimination in Employment Act of 1967 (ADEA), which prohibits employment discrimination against people age 40 or older.
· The Americans with Disabilities Act of  1990 (ADA), which prohibits employment discrimination against qualified individuals with disabilities.
· The Equal Pay Act of 1963 (EPA), which is the main federal law that requires that men and women be given equal pay for equal work in the same establishment.
· The Pregnancy Discrimination Act of  1978 (PDA), an amendment to Title VII, which makes it unlawful to discriminate on the basis of pregnancy, childbirth or related medical conditions.
· The Pregnant Workers Fairness Act       (PWFA), which requires reasonable accommodations for common pregnancy limitations.
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T
he complex Americans with Disabilities Act (ADA) gives qualified disabled people special rights in the workplace. Disabled workers are entitled to reasonable accommodations that allow them to perform the essential functions of their job.
Here’s what managers need to know about the ADA:

Who is protected?
The ADA covers more than just people who are deaf, blind or in wheelchairs. Technically, people are “disabled” under the ADA if they have a physical or mental impairment that “substantially limits one or more major life activities,” such as sleeping, standing or working.
Depending on the person’s condition, that can include ailments such as epilepsy, diabe- tes or arthritis, plus mental impairments such as major depression and bipolar disorder. The ADA also protects people with a history of these types of impairments, such as an employee whose cancer is in remission.
The law also says that if an employer treats a person as being disabled, then that person earns protection under the law, even if he or she wouldn’t otherwise qualify. That’s why, when faced with an employee or applicant who may be disabled, it’s important for managers to talk with HR about how to respond.

What are you required to do?
Managers must make sure that people with disabilities have equal access to jobs, compensation, training and promotions. The ADA also requires employers to prevent harassment because of a person’s disability.
You must keep confidential any medical information about applicants or employees.


Can you ask about disabilities?
The ADA says employers can’t ask questions about a person’s disability during the job application process. That includes direct ques- tions about the impairment, questions about medications he or she takes or questions
about the person’s workers’ comp history.
You can, however, make business-based inquiries, such as:
•    Whether they have the right experience, 
training and skills
•    Whether they can satisfy the job’s essential 
functions
•    How much time off the applicant took in past jobs (but not why).
After making a job offer, you can then ask any disability-related questions and conduct medical exams, as long as you do this for everyone in that same job category.
You can withdraw a job offer if it’s clear after the medical inquiry that the person can’t perform the job’s essential functions with or without a “reasonable accommodation.”

What’s a ‘reasonable accommodation’?
If an employee is a qualified disabled person, you must make “reasonable accommodations” to help them do the job’s essential functions.
For example, a diabetic employee may need regular breaks to eat properly and monitor blood sugar levels.
When potentially disabled employees approach you with accommodation requests, they set in motion the ADA’s “interactive pro- cess.” It’s important to be able to identify such requests as possible ADA-covered requests and then alert HR.
Requests are unreasonable if they cause the organization an “undue hardship,” meaning

they’re too difficult or too expensive to provide given the employer’s size and resources.
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S
ay an applicant tells you she wouldn’t be able to work Friday nights due to her religion. Or an employee begins wearing
a headscarf to the office. How do you respond?
The increasing religious diversity in the workforce is causing more managers to make legal mistakes. In fact, employee claims of religious discrimination have skyrocketed after the Supreme Court made it harder to turn down a request.

The law
As a manager, you need to let employees express their religious beliefs while, at the same time, making sure those expressions don’t infringe on the rights of co-workers or the organization.
Federal anti-discrimination law—Title VII of the Civil Rights Act of 1964—makes it unlawful to discriminate against applicants or employees based on their religion.
The law says employers must “reasonably accommodate” an employee’s “sincerely held” religious practices unless doing so would impose an “undue hardship” on the employer. In most cases, such accommodations involve giving employees time off to attend religious services or deviation from a dress and grooming code.

How to comply
Here’s what the law means to managers on a practical, day-by-day level:
•   Hiring and firing. You can’t treat appli- cants or employees less (or more) favor- ably in hiring, firing or other job conditions because of their religious beliefs/practices.
•   Proselytizing. You can’t force employees to participate (or not participate) in a religious activity at work.


•    Accommodation. You must reasonably accommodate an employee’s “sincerely held” beliefs and practices.


Employee requests Saturdays off to worship: What’s a manager to say?

Let’s say a top employee refuses to work a company’s new mandated Saturday shift. His religion won’t allow it, he says, and he wants an accommodation.
How you listen and react when first approached about a religious accommodation sets the tone for a quick resolution. If you sit down with the employee and discuss the problem, there’s a good chance you can work something out. Even if there is no alternative, the employee would at least see your effort.
Before you act, ask these questions:
· What are your required working hours?
· Why is it essential that an employee work during those periods that their religious beliefs prohibit working?
· Are there other qualified employees who would be willing to substitute during those periods? What additional costs would that require?
· Are there reasons other than cost compelling you to refuse to accommodate?
· How have you responded to other similar requests? (Courts will also look for consistency.)
· Has the employee offered a possible accommodation to produce a compromise?


•    Undue hardship. You can deny a religious accommodation request if it would create an “undue hardship” on the organiza-
tion’s business interests. The Supreme Court defines undue hardship as a substantial burden given the size and resources of your organization. Consult HR before granting or rejecting a request.
•    Religious expression. You must allow employees’ religious expression if they’re allowed to engage in other personal expres- sion at work, as long as the expression doesn’t impose an undue hardship on the company or infringe on the rights of co- workers or customers.

•    Religious harassment. You must take action and notify HR if you see or hear of an employee being harassed based on reli- gious beliefs.

What is a ‘religion’?
When it comes to workplace discrimination law, the courts say employers must view “religion” broadly, accommodating everything from mainstream religious views to any belief system held with the intensity of major religious creeds. That includes atheism, druidism and Native American belief systems.
In fact, the EEOC specifically states that the size of the group the person belongs to is irrelevant to his or her right to be free of dis- crimination and harassment in the workplace.
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T
he rapidly increasing diversity of the U.S. workforce requires all managers to be aware of their legal responsibilities when dealing with applicants and employees from different races, ethnic groups and religions.
Such people are protected in the workplace against various types of discrimination— including race, religion and national origin— by Title VII of the 1964 Civil Rights Act.
National-origin discrimination forbids
job-related bias based on a person’s physical, linguistic or cultural traits associated with a national-origin group. Here’s some advice:

1. What is national-origin discrimination?
National-origin discrimination laws make it illegal for employers to treat someone less favorably because he or she (or his or her ancestors) is from a certain place or belongs to a particular ethnic group. Beware job bias based on any of the following:
1. Ethnicity, whether for belonging or not belonging to a particular ethnic group.
2. Physical, linguistic or cultural traits involving characteristics linked to a national- origin group, like wearing a natural hair style.
3. The perception that a person belongs to a particular ethnic group.

2. Are English-only rules discriminatory?
Establishing language restrictions in the workplace isn’t automatically illegal. However, depending on how restrictive the rule is and your reason for it, an English-only rule could be seen by a court as discriminatory.
Any English-only rule must be restricted to time spent working and cannot be required when employees are on breaks like lunch or otherwise off the clock.
Before requiring employees to speak only English, examine the reasons why. Does it solve a legitimate business need? Is it unduly restric- tive? Could it cause more harm than good? And safety training must be provided in a language that employees being trained can understand.
3. Under what circumstances are English- only rules justified?
Managers can enforce English-only rules when they are justified by “business necessity” if they are needed for an employer to operate safely or efficiently. For example:
•    For communications with customers, co- workers or supervisors who speak only English
•    In emergencies or other situations in which workers must speak a common language to promote safety
•    For cooperative work assignments in which the English-only rule is needed to promote efficiency
•    To enable a supervisor who speaks only
English to monitor performance.

National origin and harassment

Federal law forbids national-origin discrimination when it comes to any aspect of employment, including hiring, firing, pay, job assignments, promotions, layoffs, training, fringe benefits and any other term of employment. The EEOC also says:
“It is unlawful to harass a person because of his or her national origin. Harassment can include, for example, offensive or derogatory remarks about a person’s national origin, accent or ethnicity. Although the law doesn’t prohibit simple teasing, offhand comments, or isolated incidents that are not very serious, harassment is illegal when it is so frequent or severe that it creates a hostile or offensive work environment or when it results in an adverse employment decision (such as the victim being fired or demoted).”


Tip: Don’t allow co-workers to make fun of an accent. In May 2025, the EEOC settled a lawsuit with a $90K payment to a restaurant employee whose co-workers made fun of her heavy Iranian accent.

4. Is it illegal to refuse to hire an applicant with a thick accent for a customer- oriented position?
In many situations, accent discrimination
and national-origin lawsuits go hand in hand, especially when it comes to hiring practices. But when the two can be separated by bona fide occupational qualifications, you stand a strong chance of defending your actions.

The EEOC says hiring managers “may not base an employment decision on an employee’s foreign accent unless the accent seriously interferes with the employee’s job performance.”
When interviewers have a tough time understanding an applicant’s speech, and public understanding of speech is a manda- tory part of the job, courts will likely support you in a national-origin claim.
Tip: If an accent or language barrier is a reason for not hiring someone, document that clearly after the interview. You’ll greatly reduce your chance of losing a lawsuit.
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T
he Genetic Information Nondiscrimination
Act of 2008 (GINA) was enacted over concerns that advancements in the field of genetics could lead to the misuse of genetic information to discriminate against individu- als in health insurance and employment.
GINA regulations define “genetic informa- tion” as:
•    An individual’s genetic tests
•    The genetic tests of family members of the
individual
•    The manifestation of a disease or disorder
in the individual’s family members.

Who must comply
GINA regulations apply to public and private employers with 15 or more workers. That means employers subject to the FMLA—those with 50 or more workers within 75 miles—are subject to GINA regulations.
Under GINA, it is illegal to:
•    Use genetic information to make adverse
employment decisions
•    Use genetic information to limit, segregate or classify employees in a way that nega- tively affects them
•    Acquire (i.e., request, require or purchase)
genetic information
•    Disclose genetic information
•    Retaliate against employees who exercise
their rights under GINA.

Manager concerns
What if you accidentally overhear an employee telling a co-worker about how breast cancer runs in her family?
Obtaining genetic information in this way does not violate GINA, but using the informa-

tion against the employee (such as denying her a promotion because of it) could.
What if we are investigating wrongdoing that left a genetic clue? Can we demand a cheek swab?
NO! An employer did just that in a Georgia warehouse where someone left human feces as a joke. Workers were swabbed; none matched. They sued under GINA and a jury awarded them millions.
While GINA generally prohibits employers from obtaining an employee’s genetic infor- mation, EEOC regulations carve out six spe- cific exceptions:
1. Inadvertent acquisitions of genetic information do not violate GINA. Still, employ- ers that overhear or accidentally find out an employee’s genetic information may not use that information to discriminate against the employee. Supervisors should be trained so they know how to recognize and treat genetic information when they encounter it.
2. Wellness programs. Genetic information (such as family medical history) may
be obtained as part of wellness programs offered by the employer. Employees may voluntarily provide genetic information as part of a wellness program, but do not have to. Those who administer wellness programs must be trained not to pressure participants for genetic information.
3. FMLA certifications. Family medical his- tory may be acquired during the FMLA leave certification process (plus state or local leave laws) when an employee needs leave to care
for a family member with a serious health condition.
4. Public documents. Genetic information may be acquired through commercially and publicly available documents like newspa- pers, as long as the employer is not searching

those sources with the intent of finding genetic information.
5. Workplace monitoring. Genetic infor- mation may be acquired through a workplace genetic monitoring program that measures the biological effects of toxic substances, as long as the drug test is required by law or the program is voluntary.
6. Law enforcement jobs. Acquisition of genetic information of employees by employ- ers that engage in DNA testing for law enforce- ment purposes is permitted, but the genetic information may only be used for quality con- trol to detect sample contamination.
Other genetic information: Random drug testing, pre-hiring physical exams or workers’ compensation evaluations may provide employee genetic information. Employers may not use it to discriminate against the employee by denying employment, promo- tions or full participation in any benefit of employment.
Keep all genetic information in the employ- ee’s confidential file.
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I
s the paper piling up in your office and in need of a big spring cleaning? Before managers start tossing documents in the circular file, they need to know which employee-related paperwork must be saved—and for how long.
Supervisors can get their organizations into legal trouble by disposing of documents that they shouldn’t—documents that should be saved or submitted to HR so they can be
added to the employee’s official personnel file, substantiate a need for family leave, etc.
Generally speaking, managers are not responsible for maintaining personnel files. But a majority of the documents that go into those files originate from supervisors’ offices. Check with HR before pitching anything related to:
•    Hiring and termination
•    Performance
•    Promotions and demotions
•    Discipline
•    Work hours
•    Leave requests
•    Accommodation requests
•    Selection for training opportunities
•    Safety and health.
This doesn’t just include paper documents;
it includes electronic ones, too.
When it’s unclear what to do with a docu- ment, ask yourself these questions:
•    Does this require action?
•    Can I identify a specific use?
•    Is it difficult to obtain again?
•    Is it recent enough to be useful?
•    Are there legal or tax implications?
If the answer to each question is “no,” ask : What is the worst possible thing that will happen if I toss this? If you can live with your answer, toss or recycle it. WARNING: If a document you are about to toss includes personal identifiable information like social security numbers, you should not dispose of it. Those documents must be sent to HR for proper disposal.

How to manage your ‘desk files’
Desk files are personal files that managers keep on their employees. While they aren’t official personnel files, they typically contain information that could eventually make it into those files. Think of desk files as the place where you store that note you scribbled about an employee’s performance that you wanted
to include in their formal review, or that list of dates employees were absent.
Desk files should be temporary. To ensure that they are, follow these three steps.
1. Date them to ensure the info is added to official documents in a timely manner.
2. Incorporate them into formal performance reviews, formal disciplinary warnings, etc.
3. Dispose of them after including the information in a formal document. Shred when you’re done copying the information into the formal document. But if there’s personal identifiable information in those notes, get guidance from HR.

How long should I hang onto this?
An effective document management system depends on knowing not only what to get rid of, but also when it’s permissible to get rid of the document.
Besides the fact that records take up space and administrative effort, the more you keep, the more likely it is that sensitive information could fall into the wrong hands.
But trashing records too soon could land you in legal hot water. Federal or state statutes typically dictate retention requirements.
WARNING: If you’ve been notified that there’s a pending discrimination complaint or lawsuit you must not destroy any documents. A litigation hold applies to anything possibly related to the claim, including any emails, instant messages and voice mails whether sent and received from company devices or your personal ones.
Important: While you might not be tasked with personally retaining all of the documents listed below, it’s good to know the required retention periods of those documents you may need to handle:
•    Accommodation requests: one year after record is made.
•    Applications for employment: one year from date of the hiring decision. For unsolicited applications you don’t review, there’s no retention requirement. But if you do review them, keep them as you would solicited ones (i.e. applications in response to a job announcement.)
•    Basic employee information: four years after record is made.
•    Basic payroll information: three years after record is made.
•    Dates FMLA leave is taken: three years from end of leave.

•    Demotion records: one year from date of action.
•    Form I-9: three years from hire date or one year after termination, whichever is later.
•    Job advertisements: one year after record is made.
•    Job descriptions: two years after record is made.
•    Job evaluations: two years after record is made.
•    Layoff, reduction-in-force, recall records:
one year from time of request.
•    Merit, incentive records: two years from the date record is made.
•    OSHA safety forms 300, 300A, 301: five years following end of the calendar year records cover.
•    Pre-employment tests: one year from date of test.
•    Promotion records: one year from date of action.
•    Records relating to discrimination charges: until final disposition of charges.
•    References: one year after record is made.
•    Résumés: one year after submission.
•    Termination records: one year after termination.
•    Time cards/sheets: two years after record is made.
•    Transfer records: one year from date of action.





