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In a tacit admission that the Afford-
able Care Act (ACA) health care 

reform law is suffering teething pains, 
the U.S. Department of Health and 
Human Services earlier this month 
postponed for a year plans to offer a 
variety of affordable health insurance 
plans to small businesses starting in 
2014.

Instead, the Small Business Health 
Options Program (SHOP) in many 
states will be limited to a single insur-
ance plan in the ACA’s first opera-
tional year. The law calls for state-level 
insurance exchanges to eventually give 
small businesses a choice of several 
health plans. 

The ACA’s “employer mandate” 
requires most employers to provide 
health benefits to employees or else 
pay stiff penalties.

The delay affects small businesses—
those with 50 or fewer employees—in 
32 states where the federal govern-
ment is overseeing operation of state 
insurance exchanges. (See a list of 
affected states on page 2.) 

In other states, there will be several 
plans from which to choose.

Most states so far have declined to 
set up exchanges, leaving it to the fed-
eral government to create systems for 
small businesses and uninsured  

Small biz insurance choices limited in 2014
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You could personally pay for FMLa violations
Some federal labor laws provide 

extra incentive for managers to 
understand how to administer them. 
The FMLA is one of those laws. It 
provides for individual liability for 
those who are responsible for approv-
ing FMLA leave and ensuring the 
employer follows the law on leave and 
reinstatement.

That’s a big deal. It means man-
agers—and HR staff!—can be held 
personally responsible for FMLA 
mistakes, potentially costing them 
the loss of their own personal funds.

Recent case: Julie, who worked 
at an assisted-living facility in 
Pennsylvania, was by all accounts a 
good employee with a solid perfor-
mance record. 

She also had an alcohol problem. 
When she was arrested for public 
drunkenness, she apparently realized 

she needed treatment.
As her court date approached, 

she requested time off to attend the 
hearing and check into an alcohol 
treatment facility. The company pres-
ident approved her leave and told 
her all she needed to do was fax in 
her treatment dates.

Julie went to court and was 
ordered to begin treatment imme-
diately. She sent her employer the 
information. 

Then the company president fired 
her.

Julie sued, alleging interference 
with her rights to FMLA leave and 
other claims. She also sued the presi-
dent personally.

The court said that claim could 
go forward, putting the president’s 
personal assets at risk in addition 
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New hires? Start using 
new I-9 form by May 7
the feds have released a new Form I-9, 
which employers must use to confirm 
employees’ identities and verify their eli-
gibility to work in the United States. You 
must begin using it by May 7, but it’s oK 
to start using it now. the revised form 
should cut down on errors, according 
to the U.S. Citizenship and Immigration 
Services. Find details and a link to 
download the new I-9 form—it carries 
the notation “03/08/13 n” in the lower 
left corner—at www.theHRSpecialist.
com/new-I-9.

Don’t get stung by ACA’s 
play-or-pay provisions
the IRS has released regulations for 
determining the hefty penalties that 
apply if affordable Care act-covered 
employers fail to offer health insurance 
to employees starting in 2014. the rules 
seem daunting, but it’s critical to under-
stand them—and to share them with 
your colleagues in accounting. Read 
more (including a compliance flow-
chart) at www.theHRSpecialist.com/
ACA-safe-harbor.

Replaced your FMLA poster?
If not, do so today! Since March 8, 
FMLa-covered employers have been 
required to display a new Employee 
Rights and Responsibilities Under the FMLA 
poster. Download the official poster  
free at www.theHRSpecialist.com/
FMLAposter.
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What kinds of problems  
do line managers most  
commonly bring to HR?
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to those of the company. (Diaz 
v. Saucon Valley Manor, No. 
12-0433, ED PA, 2013)

Note: To be personally liable 
under the FMLA, a manager must 
“exercise supervisory author-
ity over the employee” seeking 
FMLA leave and “be responsible 
in whole or in part for the alleged 
violation.” Anyone with the 
power to hire or fire likely quali-
fies if the employee is entitled to 
FMLA leave or reinstatement.

Final note: In addition to the 
FMLA, these federal laws allow 
for personal liability, putting indi-
vidual violators’ assets at risk:
• Employee Polygraph Protection 

Act
• Fair Labor Standards Act
• Uniformed Services Employ-

ment and Reemployment 
Rights Act.

health insurance delay
(Cont. from page 1)

5 retention tactics for an improving job marketFMLa, personal liability
(Cont. from page 1)

individuals to buy health insurance.
The Obama administration says 

coverage for small businesses will 
still be available by Jan. 1, 2014. 
Businesses can enroll starting Oct. 
1, 2013, through their brokers or 
directly through state exchanges. 
(See www.healthcare.gov/using-
insurance/employers/.)

The administration says plans 
remain on track to offer small 
businesses four levels of health 
coverage by 2015.

Note: The SHOP delay affects 
small businesses in Alabama, Ala-
ska, Arizona, Arkansas, Delaware, 
Florida, Georgia, Illinois, Indiana, 
Iowa, Kansas, Louisiana, Maine, 
Michigan, Missouri and Montana. 

Also Nebraska, New Hampshire, 
New Jersey, North Carolina, 
North Dakota, Ohio, Oklahoma, 
Pennsylvania, South Carolina, 
South Dakota, Tennessee, Texas, 
Virginia, West Virginia, Wisconsin 
and Wyoming.

Labor nominee Perez faces  
resistance from GOP senators
Thomas Perez, the Obama adminis-
tration’s pick to become Secretary of 
Labor, can expect tough questions 
from Republican senators when he 
sits down for confirmation hearings 
on April 18. Critics say Perez, head 
of the Justice Department’s Civil 
Rights Division since late 2009, has 
been soft on illegal immigration. Less 
controversial: His advocacy for strong 
ADA enforcement. 

Despite GOP objections, congres-
sional handicappers expect Perez 
to be confirmed to replace former 
Labor Secretary Hilda Solis.

Beware payroll ‘phishing’ schemes
Federal law enforcement authorities 
urge employers that outsource pay-
roll operations to be on the alert for 
phony emails from third-party pro-
viders. Don’t click on messages with 
subject lines like “Password Change 
Notification” or “First Notice—

Digital Certificate Expiration.” It’s a 
scam known as “phishing.”

The emails indicate that recipients’ 
online passwords have expired, with 
instructions to set up new passwords 
and click on a link. The scheme is 
an identity-theft hack designed to 
access your payroll data—and your 
employees’ personal information. If 
you receive a similar email, don’t click 
on any links or open any attachments. 
Immediately contact your service rep, 
then delete the malicious email.

OSHA: Employers are responsible  
for temps’ safety training
After a 21-year-old temporary worker 
died on his first day at a Bacardi bot-
tling plant, OSHA issued a public 
warning: Employers “must train 
all employees, including temporary 
workers, on the hazards specific to 
that workplace, before they start.” 
Bacardi was fined $192,000 for safety 
violations that caused the man to be 
crushed to death. 

Your employees know because they 
watch the news and talk to their 

friends: The job market is heating up. 
But what’s good news for the 

overall economy may be bad news for 
your organization. Your best people 
may now be tempted to jump ship for 
better opportunities. 

Since the loss of a competent 
employee usually costs the equivalent 
of a year’s pay and benefits, focusing 
on retention now can yield bottom-
line benefits. Approach your top brass 
with a written plan to retain your best 
employees. Some tactics to consider:

1. Help staff plan a career path. 
Encourage managers to let employees 
know how they fit into the organiza-
tion’s plans and goals.

2. Encourage feedback. Keep tabs 
on employee feelings about working 
conditions, benefits, compensation 
and career-development opportunities 
by conducting regular surveys. Don’t 

wait for the exit interview.
3. Evaluate your compensation 

plan. Make sure it’s fair and compares 
favorably to the marketplace. Use 
compensation Web sites such as www.
salary.com and www.bls.gov/ncs 
to see if your salaries are in the right 
ballpark.

4. Explore vacation-time changes. 
Twenty-five percent of those polled by 
Sibson Consulting recently said they 
would switch jobs for an extra seven 
days of vacation, and half would do so 
for 10 extra vacation days.

One option: Switch to a paid-time-
off plan, which gives employees one 
lump sum of days they can use for 
either vacation or sick leave.

5. Remind managers of turn-
over costs, and recognize those with 
strong retention track records. Let 
them know you’re available to help 
if they see early warning signs that 
employees are unhappy.

D a t e l i n e  D C
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In the past few years, recession-

weary employers have been asking 

employees to take on more work, and 

to complete it in less time.

But is there a legal tipping point 

to the amount of work that can be 

assigned to an employee?

As recent court cases have shown, 

you may be tempting fate—and a 

Fair Labor Standards Act (FLSA) 

class-action lawsuit—if your manag-

ers are demanding so much produc-

tivity from hourly employees that 

they can’t reasonably get everything 

done in the time you allow.

In these cases, nonexempt 

employees say they felt compelled by 

their bosses (and the workload) to 

come in early or stay late to meet the 

“unreasonable” work requirements.

 Such off-the-clock work has been 

the spark that has lit thousands of 

costly lawsuit for unpaid overtime.

Example: Several employees at a 

Verizon Wireless call center sued, 

claiming they weren’t paid for work 

they performed before and after their 

shifts. They claimed that, before log-

ging in to the call center system each 

morning, they spent time checking 

email and preparing for the calls that 

would soon begin. Then they reversed 

the process at the end of each shift.

Is it illegal to assign ‘too much’ work?

SNAPSHOT
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Take your employee handbook online: 8 tips

Is your employee handbook still an 

actual book? Turning your hand-

book into an electronic document can 

cut costs, make updating easier and 

give employees a convenient place to 

access policies.

Going electronic isn’t technically 

difficult. But the process involves 

more than simply transferring written 

documents to a database or internal 

website.

Use the following guidelines to 

help protect your organization against 

legal trouble when transitioning your 

handbook from traditional paper to 

an electronic version:

1. Put acknowledgment upfront. 

Format your electronic handbook so 

that employees can’t avoid accessing 

the disclaimer and acknowledgment 

forms before reading the web version 

of the document.

2. Require employees to log in 

using their passwords to access it. You 

don’t want outsiders to access com-

pany policies.

3. Include links in the handbook 

that connect the policies and infor-

mation to commonly used forms or 

documents, such as benefits, health 

plan summaries and IRS forms.

4. Include HR email and tele-

phone contacts. Update as needed.

Continued on page 2

Continued on page 2

 
Internet-use disorder: An 

ADA-protected disability?

This spring’s edition of the DSM-5, the 

official psychiatrist’s diagnostic manual, 

includes “Internet Use Disorder” for the 

first time. It’s not listed as a clinical dis-

order yet, but one that will require more 

research to see if it rises to that level.

If Internet addiction is declared a psy-

chiatric disorder, employees who suffer 

from it may be protected by the

ADA, requiring you to accommodate 

their conditions. Read more at www.

theHRSpecialist.com/InternetADA.

Know your state’s law on  

required employee breaks

 
The federal Fair Labor Standards 

Act doesn’t require you to provide 

employees with lunch or coffee breaks. 

However, 40 states do have laws cover-

ing meal and rest breaks. Find a com-

plete list of state break laws at www.

theHRSpecialist.com/breaklaws.

Your HR career:  

It pays to specialize 

Compensation for employees in HR 

specialties (benefits, training, etc.) runs 

about 20% higher than pay for HR gen-

eralist positions, says a recent national 

report. Compensation also rises for HR 

jobs in larger organizations and in larger 

cities. Plus, more HR professionals are 

earning incentives as their jobs become 

more strategic. Read the full report at 

www.theHRSpecialist.com/HRsalaries.
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According to U.S. employers, 

in which quarter do employees 

most frequently call in sick?

Source: CareerBuilder survey

Handbook checkup: Resources

7 most common handbook errors, 

www.theHRSpecialist.com/handbook-

errors 

•	 Self-audit for handbooks, www.

theHRSpecialist.com/handbookaudit  

Checklist: What to include in hand-

books, www.theHRSpecialist.com/

handbookchecklist 
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Hiring great employees is dif-
ficult—and legally dangerous. 

A few ill-timed words in a want ad 
or interview can trigger a legal com-
plaint. Here are the key liability pit-
falls to beware when hiring.

Employment advertisements
An ad that directly or indirectly 
states a preference for applicants 
based on gender, age or other pro-
tected characteristic is generally 
unlawful. When drafting ads, list 
only the necessary job-related skills 
and qualifications—for example, 
“must be able to lift 50 lbs.”—rather 
than assumptions about who can 
perform the functions of the posi-
tion—such as “male furniture-mover 
wanted.” Exceptions to this general 
rule: When a protected characteristic 
is a bona fide occupational qualifica-
tion, such as seeking a female to staff 
a women’s locker room.

Job interviews
Face-to-face interviews help hiring 
managers assess applicants’ qualifica-
tions. But asking for some kinds of 
applicant information may violate 
anti-discrimination laws. Stick to 
questions that assess a candidate’s 
skills, abilities or qualifications. 
Avoid questions that may trigger 

stereotypical assumptions about pro-
tected class status, such as:
• Marital status: Are you married? Is 
that your maiden or married name?
• Age: How old are you? When did 
you graduate?
• Disability: Do you have any dis-
abilities that would impair your abil-
ity to work? How often were you 
out sick in your last job?
• Religion: Do you attend church? 
What holidays do you observe?
• Gender/sex: Are you preg-
nant? Have you made child-care 
arrangements?
• National origin/race: Where were 
you born?

Background checks
Federal law limits employers’ ability 
to obtain background reports and 
demand pre-employment medical 
examinations. Before checking an 
applicant’s references, notify him or 
her in writing. Obtain written con-
sent for the reference checks.

When checking an applicant’s 
references, ask only for job-related 
information. Stay away from any-
thing unrelated to how the person 
could perform the task at hand.

Job offers
Don’t make promises you don’t 

intend to keep. Enthusiastic manag-
ers sometimes make statements to 
applicants that suggest long-term 
or permanent employment (“You’ll 
always have a job here if you hit 
your sales quota”) or indicating that 
they can only be fired for cause. 
(“You will always be treated fairly.”) 
Those statements can easily become 
ammunition in later litigation.

The essential elements of 
every job description 

no law requires maintaining job descrip-
tions, but it’s a good practice. Job 
descriptions can help applicants under-
stand job requirements and discourage 
unqualified applicants. When drafting job 
descriptions:
• List the “essential functions” of the job.
• Detail skills, knowledge and abilities 
required to perform essential functions, 
plus any special requirements.
• Include nonessential functions that 
an employee may be asked to perform 
occasionally.
• Include descriptions of the work envi-
ronment, equipment and expected work 
habits.
• Include a disclaimer that the job 
description does not constitute an 
exhaustive list of duties and that man-
agement may revise it at any time.

H R  E s s e n t i a l s  
hire power: how to avoid liability when adding new employees
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A s k  t h e  A t t o rn e y

Yo u r  C a re e r

by Nancy Delogu, Esq., Littler, Washington, D.C.

  How should we handle employee 
who ‘resigned’ but is still here?

Q.Six months ago, an employee 
gave verbal notice that she was 

resigning, but would have to sell 
her house first. We have already 
hired her replacement, but she 
hasn’t left yet. At our urging, she 
finally submitted a written letter of 
resignation. Will we be responsible 
for unemployment benefits since we 
suggested it was time for her to for-
mally resign?—Tom, Illinois

A. If she is an at-will employee, you 
can terminate her for any legal 

reason or no reason at all. In a situa-
tion like this, the employer can either 
ignore the “resignation” and carry on 
until the employee actually leaves, or 
it can sit down with the employee and 
choose a termination date. At any rate, 
you can terminate her employment 
immediately.

She may very well qualify for 
unemployment benefits. However, 
unemployment compensation gen-
erally costs far less than actually 
employing her full time, so if there’s 

no work for her to do, or if her con-
tinued presence is awkward, it may 
be time to end her employment.  

Must we keep employee contact 
information under lock and key?

Q.       May we keep employees’ address 
and phone numbers in a place 

where all employees can access 
them? Are there any privacy issues? 
Should we get employees’ permis-
sion? – Mike, New Jersey

A. Typically, an employer may publish 
employees’ addresses and phone 

numbers for the convenience of co-
workers, with the understanding that it 
shouldn’t be shared outside the com-
pany. Even if an employee objects, you 
can insist on making some informa-
tion available to co-workers—such as 
a phone number where the individual 
may be reached if needed to work.

Nancy Delogu, Esq., is a shareholder 
in Littler’s Washington, D.C., 
office. She also answers the “Ask the 
Attorney” employment law questions 
at www.theHRSpecialist.com.

think strategically to avoid being ‘outsourced’
Your organization has probably 

outsourced at least one HR func-
tion. Is your job next? 

Not if you have the one talent 
every organization needs: the ability 
to think strategically about the big-
picture issues affecting the business. 

To develop your strategic thinking 
skills:
• Break out of the HR silo. Take a 
finance or marketing class instead of 
signing up for another HR seminar.
• Strengthen your understanding 
of strategic issues. Ask to join the 
company’s strategic planning team. 
Read business and trade publications 
with an eye for opportunities and 
challenges affecting your industry.
• Hang around with execs. Invite 
senior managers from operations, 
finance, or marketing to lunch. Ask 

about their toughest business chal-
lenges and how they solve them.
• Train yourself to analyze and 
apply statistical information. The 
next time a spreadsheet from IT 
or finance crosses your desk, spend 
time analyzing the data. How does 
it affect HR and the rest of the 
organization?
• Make ROI your middle name. 
Get in the habit of developing a 
return-on-investment (ROI) analysis 
based on solid numbers every time 
you pitch a new HR initiative.
• Volunteer for tough assignments. 
The jobs that no one else wants can 
give you an opportunity to polish 
your problem-solving skills.

Bottom line: Administrative skills 
are easy to outsource; strategic talent 
isn’t.

The Last Word
That’s a lotta latte
Starbucks was the most frequently 
expensed eatery in the U.S. last year, 
according to records maintained by 
Certify, a company that manages 
other firms’ expense account pro-
cesses. Employees of Certify’s clients 
racked up 20,084 Starbucks transac-
tions in 2012, followed by McDonald’s 
(12,420) and Subway (8,627). 

While no one is getting rich pad-
ding expense reports with fast-food 
meals, expense account fraud 
remains a chronic problem. Learn 
tips for detecting and preventing 
fraud at www.theHRSpecialist.com/
expense-fraud.

Recession didn’t kill 
employer 401(k) matches
the recession never dampened 
employers’ commitment to funding 
employee 401(k) retirement plans, 
according to a March survey by 
the WorldatWork nonprofit and the 
american Benefits Council. Since 
2008, some companies did quit making 
401(k) matching contributions, but 88% 
did not. that’s the good news. 

now the bad: the economic dol-
drums made many employees cut back 
on their own contributions. Fewer than 
10% of employees now elect to defer 
the maximum possible amounts to their 
401(k) plans.

Source: Employee Benefits Research Institute, 
2013 Retirement Confidence Survey
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How confident are employees 
that they will have enough 
money to retire comfortably?
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Not too

Not at all
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