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Study: Disgruntled ex-employee 
is now the new norm
The days of happy alumni singing your 
praises seem to be over. More than 
three-quarters of departing workers 
say they would not recommend their 
ex-employer to others, according to a 
new Corporate Executive Board (CEB) 
survey of 4,300 employees. In 2008, 
only 42% said they wouldn’t recommend 
their employer. The CEB says the scores 
reflect perceived poor treatment during 
the downturn, which has helped fuel a 
spike in employment-related lawsuits.

Ohio company learns legal risk 
of tolerating web-porn viewing
More than two dozen sexual harass-
ment lawsuits have been filed against 
shipping company C.H. Robinson. In the 
most re cent suit filed, a female worker 
claimed the work environment was hos-
tile from day one, when she was told the 
branch manager hired her be cause he 
“couldn’t stand to look at the other girl” 
who’d applied.

It went downhill from there. The 
woman alleges that male workers con-
tinually made sexual comments and 
derogatory remarks about women, and 
viewed online pornography at work.

The company settled two class-action 
sexual discrimination lawsuits for $15 
million. Plaintiffs in those suits showed 
that Robinson employees visited sexually 
ex plicit websites more than 10,000 times 

In the News …

Some employees think they know their 
jobs better than their super visors do. 

They want to decide which parts of their 
jobs are important and which parts are 
not. 

Don’t let that happen. It’s manage-
ment’s prerogative to run the business 
and decide what is important. 

Recent case: Katrina Brown, who 
is black, worked as a nursing services 
manager for a hospital. Her super visor 
gave her a performance review that 
highlighted several goals for the year. 
Brown didn’t achieve those goals. When 
counseled, she insisted her supervisor 
didn’t understand the job.

This continued for several perfor-
mance review cycles until the hospital 
gave Brown the choice of termination 
or resignation. 

She resigned and sued, alleging race 
discrimination.

The case was dismissed after the 
hospital listed the goals Brown hadn’t 
met. Brown tried to argue that she had 
met her own goals—goals she said rep-
resented what her job really was. The 
court said she didn’t have that option. 
The employer has the right to decide 
which parts of a job are important. 
(Brown v. Ohio State University, No. 
2:07-CV-479, SD OH)

You—not employees—set performance standards
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Every now and then, you hire a dud: 
someone who comes with a remark-

able résumé … and an attitude to match.
Supervisors want to cut him loose. 

But before you do, document the prob-
lems with specific examples.

Too often, managers’ notes and 
re views cite nebulous complaints about 
“bad attitude” and “poor ability to get 
along with subordinates.” To a court, 
these comments may look like empty 
excuses to discriminate if the employee 
belongs to a protected class (e.g., race, 
sex, national origin).

Instead, supervisors should create a 
performance log for each worker and 
regu larly document specific examples of 
performance and behavior. 

Recent case: Iraqi Sarmad Abdul-
nour was hired as a supervisor at a 
Camp bell’s Soup factory in Ohio. With in 
weeks, complaints began to roll in from 
his subordinates, specifically from 
women who claimed he “demeaned” 
them.

The company terminated him after 
six months, saying he “wasn’t work- 
ing out” due to “management style or 
 personality.” A manager added this ill- 
chosen comment: “The people of North-
west Ohio have a problem with you.”

Abdulnour sued, alleging national-
origin discrimination. The court was 
skeptical of the company’s reason for 
termination because no one documented 

Dump ‘bad attitude’ workers the legal way
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Abdulnour’s problems as they were 
happening. In the end, it dismissed 
the case because Abdu lnour couldn’t 
point to any specific anti-Iraqi com-
ments. (Abdulnour v. Campbell Soup 
Supply Company, No. 06-4590, 6th 
Cir.)

Recording performance: 4 tips
1. Include positive and negative 

be   haviors. Recording only nega-
tive in ci dents in a performance log 
will bias your evaluation and appear 
you’re “pa per ing” the person’s file. 

2. Write observations, not 
as sump tions. Focus on behavior 
directly ob served. Don’t make 
assumptions about the reasons for 
the behavior or judgments about an 
employee’s character.

3. Keep out biased language. A 
good rule of thumb: Any statement 
that would be inappropriate in con-
versation is also inappropriate in an 
employee log. That includes refer-
ences to an employee’s age, sex, 
race, disability, marital status, reli-
gion or sexual orientation. (Exam
ple: Bill may be getting a divorce, 
but don’t suggest in the log that this 
is why he misses deadlines.)

4. Be brief, but complete. Use 
 specific examples. Instead of say- 
ing, “Me gan’s work was excellent,” 
say, “Megan has reduced the num-
ber of data entry errors to fewer 
than one per 450 records.”

Dump bad attitudes
(Cont. from page 1)
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If your organization has gone through 
a series of downsizings the past few 

years, be sure to keep complete and 
accurate records. Retain all information 
on those who lost their jobs, includ-
ing the discharged employees’ ages, 
races, places of national origin or other 
 protected-class information.

Here’s why: By the time you have 
gone through several RIFs, you prob-
ably have eliminated the lowest per-
formers already and now you may have 
to cut good em ployees. Plus, previous 
RIFs may have left you with fewer 
minor ities. Now, a minority employee 
with a good performance record might 
claim you singled him out due to race.

That’s where the older records come 
in. They’ll help you show that you had 
already eliminated the poorest per-
formers and you had to resort to cut-
ting good-to-excellent employees.

Recent case: John Primm, who is 
black, survived a series of downsizings 
at Lucent Technologies. The company 
had gone from 135,000 employees to 
just 35,000 when Primm lost his job in 
the latest round.

Because he was the only black 
 man ager still working in his division, 
he suspected race played a part. The 
EEOC agreed and sued on his behalf. 

But Lucent was ready with two cru-
cial pieces of evidence. First, it produced 
all its RIF records, showing it had elimi-
nated close to 100,000 em ployees even 
before the latest round. Then, it showed 
that Primm was the lowest-ranking  
man ager still working in his group. It  
wasn’t relevant that he was a good em -
ployee since, by this round, all remain-
ing managers were ranked as “good.” 
(EEOC v. Lucent Technologies, No. 
06-5414, 6th Cir.)

Retain information on all 
recent reductions in force

When it comes to collecting proof 
about an employee’s FMLA medi-

cal leave, simple errors can cost your 
organization big bucks. One common 
mistake: failing to give employees at 
least 15 calendar days to obtain the 
necessary medical certification to 
prove their need for FMLA leave.

As shown by a recent ruling from 
the 6th Circuit (which includes Ohio), 
that same rule holds true in recertifi
cation cases if employees need to 
ex tend their FMLA leaves. You must 
give workers at least 15 days from the 
date they ask for the extension.

To verify those dates, send notice of 
FMLA requirements to employees in 
writing, preferably by certified mail. 
In clude the deadlines and consequences 
for not meeting them. Establish a tickler 
file to track leave requests, your response 
and certification requests. Follow the 
same procedure with every request.

Recent case: After her surgery, 
Jackie Killian was granted FMLA leave 

until Dec. 10. But the surgery led to 
complications, so she called on Dec. 4 
to request an extension. A supervisor 
orally approved the extension but asked 
for new medical certification.

The company fired Killian on Dec. 
10 (her original return date) because 
she hadn’t returned to work and didn’t 
 provide the recertification form. She 
filed an FMLA suit, saying the company 
 didn’t give her 15 days to obtain the re -
certi fication form. The court agreed and 
awarded her $50,000. (Killian v. Yorozu 
Automotive, No. 04-6202, 6th Cir.)

Avoid one simple mistake 
that triggers FMLA lawsuits

  Free report   how to Wipe Out
Fraud and Abuse under FMLA
For an 11-step process to prevent fraud 
by employees inclined to “work” the 
system, download our free three-page 
primer, How to Wipe Out Fraud and Abuse 
Under FMLA, at www.theHRSpecialist. 
com/whitepaper. 

Performance logs: 
what to include …

• Deadlines met or not met.
• Detailed assessment of quality.
• Instances of tardiness, absences.
• Disciplinary discussions, actions.
• Employee responses to problems.

… and what nOt to include
• Theories about reasons for 

behavior.
• Unsubstantiated complaints. 
• Opinions about employee’s career 

path. 
• Details about the employee’s 

family, personal life, medical  
history or beliefs.
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Prompt response is key to 
winning harassment lawsuits
The Ohio Fair Employment Practices Act 
makes it illegal to subject employees to 
a racially hostile work environment. 
But not every hostile act does a lawsuit 
make. Much depends on management’s 
re sponse. When management acts 
immediately and no supervisor is impli-
cated, chances are good that the Ohio 
courts will dismiss the case.

Recent case: Karen Brown sued, 
claiming she’d been subjected to a racially 
hostile environment. The basis: the ap -
pearance of a noose in the workplace, plus 
the discovery of racially charged drawings. 
In each case, management acted imme-
diately and employees were warned that 
anyone involved would be fired. The Court 
of Appeals of Ohio dismissed the case, cit-
ing the employer’s quick action. 

Employers can’t guarantee that 
em ployees will never be subjected 
to offensive materials. But by acting 
right away, they can mitigate the dam-
age. (Brown v. Dover Corporation, No. 
C-060123, Court of Appeals of Ohio)

Whistle-blowers must follow 
letter of law to earn protection
The Ohio whistle-blower law protects em -
ployees who report wrongdoing from retali-
ation. But that doesn’t mean em ployees 
can add a whistle-blowing claim every 
time they sue after being fired. To win the 
law’s protection, employees must follow 
the letter of the law, not just the spirit. 

That means making a good-faith effort 
to ensure their complaint is valid. It also 
means filing an internal and external 
re port of alleged wrongdoing.

Recent case: Greg Hill, an employee 
of a subprime lender, was terminated as 
part of a reorganization. He sued, claiming 
his firing was because he voiced a com-
plaint to management about a co-worker’s 
fraudulent loan practices.    

But the 6th Circuit concluded that the 
whistle-blower law requires employees to 
provide their employers with written com-
plaints—not just oral ones. Then, if the 
employer takes no action, the em ployee 
must go to law enforcement or another 
regulatory body. Only if the em ployee fol-
lows the rules does he become protected 
from retaliation. (Hill v. Mr. Money Finance 
Company, No. 3:06-CV-1639, 6th Cir.)

L e g a l  B r i e f s

Now may be a good time to review 
your employee handbook for poten-

tial big trouble. The problem: Because 
handbooks spell out policies that apply 
to many or all employees, they can be 
used to justify escalating a simple law-
suit into a class-action suit.

Pay particular attention to any com-
pany policies that require employees to:
• Complete end-of-shift work in an 

unreasonably short time frame. 
• Attend mandatory training, open 

houses or staff meetings without pay.
• Reimburse the company for training 

costs if they resign before a certain 
amount of time has passed.
These policies potentially expose 

you to claims involving unpaid time, 
which could run afoul of the Fair Labor 
Standards Act (FLSA) and the Ohio 
Minimum Wage Act (OMWA).

Recent case: Nicole Williams had 
worked for the child care chain Le 
Chaperon Rouge for only six months

when she filed FLSA and OMWA 
com plaints alleging overtime and 
minimum-wage violations. She showed 
the judge a copy of the employee hand-
book, arguing that some of the policies 
were proof that all hourly employees 
should be added to her lawsuit. 

One policy allowed just five minutes 
to clean the classrooms at the end of 
the day. Another required employees to 
attend open houses and staff meet ings 
without pay. A third policy stated that 
em ployees had to pay for their training 
if they quit before their one-year an ni-
versary.

Based on the handbook, the judge 
ordered the case to proceed as a class 
action, since the policies in it showed 
many employees were potentially under-
paid. (Williams v. Le Chaperon Rouge, 
No. 1:07-CV-829, ND OH)

Final note: Consider having an attor-
ney review any policy that encourages 
or mandates unpaid time.

Check your employee handbook!  
It could spark a class-action lawsuit

When a supervisor enters into a sexual 
relationship with a subordinate, 

chances are things won’t go well for the 
company. That’s one reason you should 
put in place strict limits on dating for 
supervisors and subordinates. You can 
prohibit such relationships altogether, or 
insist that anyone contemplating dating 
a subordinate must notify HR first so he 
or she can be removed from the supervi-
sory role before the relationship starts.

Otherwise, you risk a sexual- 
harassment lawsuit, especially if the 
supervisor later punishes the subordinate. 

Recent case: Joyce White went to 
work part time for Copeland Cor por a-
tion. Almost immediately her boss hit 
on her. The two then engaged in a con-
sensual affair, and White was hired full 
time. Neither told the company about 
the relationship. Then White went back 
to a former boyfriend and stopped the 

sexual relationship with the boss. 
On a business trip, the boss tried to 

revive their relationship. But this time, 
he allegedly threatened her job if she 
didn’t have sex. She relented once, but 
then ended the relationship.

When another supervisor eventually 
fired White for poor performance, she 
filed a sexual-harassment lawsuit, alleg-
ing that her boss coerced her by threat-
ening her job. The court ordered a jury 
trial to determine whether her account 
is true. If it does find her account is 
true, Copeland will be liable for sexual 
harassment even though it didn’t know 
about the affair. (White v. Copeland 
Corp., No. 3:05-404, SD OH)

Final note: Remember, if a boss de -
mands sex and threatens adverse action, 
it’s sexual harassment. The employer 
is liable, whether or not it knows about 
the harassment.

Employee’s affair with supervisor spells 
harassment trouble, even if it’s consensual
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Get your I-9s in order: ICE

launches new audit campaign 

The U.S. Immigration and Customs En-

forcement (ICE) has begun what it’s call-

ing “a bold new audit initiative … as a

first step in ICE’s long-term strategy to

address and deter illegal employment.” 

In the spring, ICE launched a new stra-

tegy to shift enforcement efforts at

punishing employers of undocumented

workers, not the workers themselves.

Related news: The Department of

Homeland Security recently abandoned

its proposed “no-match” regulations,

which would have forced employers to

fire workers whose Social Security infor-

mation didn’t match a government data-

base.

Cincy doctor to feel some pain

Dr. Walter Broadnax, owner of Cincinnati’s

Pain Group, will serve five years’ proba-

tion and pay $56,246 in restitution to the

state Bureau of Workers Compensation. 

The doctor apparently billed the state

for full-length 25-minute evaluations

involving full analyses of patients’ medi-

cal histories. In reality, he was spending

five minutes providing cursory exams. 

The bureau sent undercover agents

posing as patients to Broadnax’s office

and then compared billing records to the

services provided.

The investigation also revealed that

Broadnax wrote prescriptions for Perco-

cet, Percodan and Oxycontin for people

who were not his patients.

In the News …
Some employees think they know their

jobs better than their supervisors do.

They want to decide which parts of their

jobs are important and which parts are

not. 
Don’t let that happen. It’s manage-

ment’s prerogative to run the business

and decide what is important. 

Recent case: Katrina Brown, who

is black, worked as a nursing services

manager for a hospital. Her supervisor

gave her a performance review that

highlighted several goals for the year.

Brown didn’t achieve those goals. When

counseled, she insisted her supervisor

didn’t understand the job.

This continued for several perform-

ance review cycles until the hospital

gave Brown the choice of termination

or resignation. 

She resigned and sued, alleging race

discrimination.

The case was dismissed after the

hospital listed the goals Brown hadn’t

met. Brown tried to argue that she had

met her own goals—goals she said rep-

resented what her job really was. The

court said she didn’t have that option.

The employer has the right to decide

which parts of a job are important.

(Brown v. Ohio State University, No.

2:07-CV-479, SD OH, 2009)

You—not employees—set performance standards

Every now and then, you hire a dud:

someone who comes with a remark-

able résumé … and an attitude to match.

Supervisors want to cut him loose.

But before you do, document the prob-

lems with specific examples.

Too often, managers’ notes and re-

views cite nebulous complaints about

“bad attitude” and “poor ability to get

along with subordinates.” To a court,

these comments may look like empty

excuses to discriminate if the employee

belongs to a protected class (e.g., race,

sex, national origin).

Instead, supervisors should create a

performance log for each worker and

regularly document specific examples of

performance and behavior.

Recent case: Iraqi Sarmad Abdul-

nour was hired or a supervisor at a

Campbell’s Soup factory in Ohio. Within

weeks, complaints began to roll in from

his subordinates, specifically from

women who claimed he “demeaned”

them.
The company terminated him after

six months, saying he “wasn’t work-

ing out” due to “management style or

personality.” A manager added this ill-

chosen comment: “The people of North-

west Ohio have a problem with you.”

Abdulnour sued, alleging national-

origin discrimination. The court was

skeptical of the company’s reason for

termination because no one documented

Dump ‘bad attitude’ workers the legal way
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Choosing employees for promotion: a 6-step legal process
If your organization is typical, you’re 
relying more heavily on internal pro-

motions than in the past. And as greater 
numbers of existing employees compete 
for coveted “inside” jobs, expect a 
corresponding rise in the number of 
failure-to-promote lawsuits.

HR people and managers are aware 
of the legal dangers in hiring out-
side applicants. But many forget that 
in ternal promotions also carry risks.

Base promotions on job criteria
Private employers are generally free to 
decide when to hand out promotions 
and raises, unless an employment con-
tract or collective-bargaining agree ment 
puts limits on the organization.

But you still must keep discrimina-
tion out of your promotion process.

Reason: Promotions fall under the 
heading of “terms, conditions or privi-
leges of employment,” meaning they’re 
covered by both state and federal anti-
bias laws, including Title VII.

So make sure your promotion de ci-
sions don’t discriminate against 
em ployees because of age, race, reli-
gion, national origin, color, sex, preg-
nancy or disability.

To do that, remind hiring managers 
to base promotion decisions on neutral, 
job-based criteria.

To bring failure-to-promote claims 

to court, employees must show:
• They are members of a protected 

group.
• They are qualified for (and applied 

for) the promotion sought.
• They were rejected despite their 

qualifications.
• Other similarly qualified employees 

who weren’t members of a protected 
class were promoted instead.

6 steps to legal promotions
Most failure-to-promote suits hinge 
on inconsistencies in your job-filling 

process. To ensure a discrimination-
proof selection process, you should:

1. Analyze the position. Define 
which characteristics are essential to 
the job, including manual and creative 
skills, education, training and super-
visory or managerial ability.

2. Determine neutral criteria 
for screening candidates, such as the 
em ployee’s work record.

3. Develop a promotion policy. 
Consider whether to give seniority 
preference and whether you should 
publicize job opportunities within the 
organization before going outside. 

Tip: Don’t require minimum length
of service by employees before being 
eligible for promotions. That only 
penal izes fast learners or top per -
formers by classifying them as job-
hoppers. 

4. Train hiring managers to base 
promotion decisions on neutral, job-
based criteria applied equally to all.

5. Analyze your promotion system 
for bias. Make sure it doesn’t eliminate 
certain categories of people from job 
advancement. Distribute job an nounce-
ments widely, not just in public spaces 
of your workplace.

6. Avoid specific promises in com-
pany handbooks, job interviews and 
employment contracts that commit you 
to handing out promotions.

Sample policy:  
Applying for internal openings

The following sample policy comes 
from The Book of Company Policies 
(www.theHRSpecialist.com/hrs/
books_audio_and_video/). Feel free 
to alter it to suit your organization’s 
purposes.

“XYZ believes that job opportunities 
are often best filled from within the 
or ganization. Therefore, XYZ maintains 
a job-posting system so you can learn 
about job openings and express inter-
est in those for which you are qualified.

“To apply for a posted position, you 
need to have the required skills and 
have at least satis factory performance, 
attendance and punctuality.”
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In the News ...
A taste of her own medicine:  
Office manager to pay doc, IRS
Medical office manager Karen Schmidt 
of Amberley Village has pleaded guilty 
to mail fraud and filing a false tax re -
turn in connection with a scheme to bilk 
her employer, Ohio Valley Ortho pedics, 
a Cincinnati-area medical practice. 

Schmidt faces 21 months in prison 
and three years of supervised release 
after she charged personal items on com-
pany credit cards, created false in voices 
she sent to the company and paid with 
company checks, and pocketed cash 
from patient payments.

The tax charges stem from the 
$38,298 in ill-gotten income she failed 
to report on her 2005 federal tax return. 
Additionally, Schmidt must pay Ohio 
Valley Orthopedics $55,910 in restitu-
tion, pony up $10,723 to the IRS and 
pay a $5,000 fine.

Note: Often small businesses place 
too much accounting responsibility in 
one person’s hands. At least two people 
should review all invoices and checks 
to ensure payments are appropriate. 
Similarly, an annual audit by an out-

side accounting firm can detect in-
house conspiracies.

Court: Worker objecting to union 
policy can divert dues to charity 
When the Ohio Environmental Pro-
tection Agency unionized, one of its 
employees requested an exemption 
from paying dues.

He said the union’s stance on 
homosexual marriage and abortion 
violated his Presbyterian religious 
beliefs. He requested that his dues go 
instead to charity, an option granted 
to Mennonites and Seventh Day 
Adventists under Ohio labor law and 
the National Labor Relations Act.

After an arbitration panel refused 
his request, the EEOC filed a religious 
discrimination lawsuit on his behalf 
against the state, the EPA and the Ohio 
Civil Service Employees Association. 

The parties settled, and a result-
ing consent decree granted charitable 
 giv ing options to all state employees 
who sincerely object to union policies.

The decree applies only to state 
government employees, but it appears 
the federal courts are poised to broaden 
the rights of religious objectors in the 
workplace.

Goodyear to pay $4.4 million  
in sexual harassment case
A court has awarded $4.4 million to a 
Seattle woman who worked at a Good-
year store and endured harassment—and 
retaliation—because she is gay. Melissa 
Sheffield began working for Akron-
based Goodyear in 1994 and worked 
her way up to a store manager position. 
She said a new manager appointed to 
supervise her in 2003 persistently har-
assed her, saying he didn’t like gays. She 
complained, and the manager was fired.

But at the same time, Goodyear 
de moted Sheffield and cut her pay, cit-
ing misconduct. 

When Sheffield sued for harassment 
and retaliation, the court sided with her.

Note: Companies often win the dis-
crimination portion of a lawsuit only 
to lose big over retaliation. Courts are 
likely to hold it against you if any 
adverse actions follow a complaint.

The multistate nature of this case 
also illustrates that you must understand 
the laws in each jurisdiction where you 
have employees.

It’s OK to pay more to candidates 
who negotiate better
It’s legal to pay employees more if they 
negotiate harder during an interview, an 
Ohio court recently affirmed in a law-
suit against the Grande Pointe residen-
tial care facility in Richmond Heights. 

The facility won most counts of a 
reverse-discrimination case brought by 
a man who found he was paid less than 
a woman in a similar, but not identical, 
job. The court also affirmed Grande 
Pointe’s right to pay a higher wage to 
combat higher turnover in the woman’s 
position.

Grande Pointe could not get sum-
mary judgment on the man’s claim 
that he was passed over for a position 
awarded to a woman. The company said 
the man slouched during his interview, 
didn’t take it seriously and refused to 
take a computer exam. The em ployee 
had a completely different version of 
the interview. In the absence of proof, 
that complaint will proceed to trial. 
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in two months. The company promised 
to strengthen its existing har assment 
policies following those suits.

Cincy doctor to feel some pain
Dr. Walter Broadnax, owner of Cin cin nati’s 
Pain Group, will serve five years’ proba-
tion and pay $56,246 in restitution to the 
state Bureau of Workers’ Compensation. 

The doctor apparently billed the state 
for full-length 25-minute evaluations 
in volving full analyses of patients’ medi cal 
histories. In reality, he was spending five 
minutes providing cursory exams. 

The bureau sent undercover agents 
posing as patients to Broadnax’s office 
and then compared billing records to the 
services provided.

The investigation also revealed that 
Broadnax wrote prescriptions for Perco-
cet, Percodan and Oxycontin for people 
who were not his patients.

Web-porn viewing liability
(Cont. from page 1)

 Strange but true

Ohio’s Civil Rights office: 
defender of houseplants

A U.S. District Court ruled that the Ohio 
Civil Rights Commission discriminated 
against one of its employees who strug-
gled with a disabling lung disease. The 
employee, a civil-rights investigator, 
ex perienced breathing problems in her 
office, which was so cold that she wore 
an over coat year-round. 

The agency provided a space heater 
but refused to move her, despite the fact 
that climate-controlled offices were avail-
able. One office, in fact, was being used 
to grow houseplants.

When the employee complained, she 
claimed she was given more work and 
harassed. Finally, she quit and sued. A 
jury awarded $58,000 in back pay and 
another $10,000 in damages. The Civil 
Rights Commission plans to appeal.
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In the Spotlight

Cave drawings were the earliest form 
of social networking. Today people 

tweet their thoughts for the world to 
see. In between, we’ve had instant mes-
saging, MySpace, Facebook and blogs. 
Online social networking is here to 
stay—the only change will be in what 
form it takes.

According to a recent survey con-
ducted by Deloitte, 22% of employees 
say they use some form of social net-
working five or more times per week, 
and 15% admit they access social net-
working while at work for personal 
reasons. 

Yet, only 22% of companies have a 
formal policy that guides employees in 
how they can use social networking at 
work.

Before we can figure out what to do 
about these exploding media at work, 
we need to know exactly what we are 
dealing with. So, for the un initiated, 
here is a short lesson on the various types 
of social networking likely being ac -
cessed from your workplace right now.

• Blogs: Blog is short for weblog. 
Blogs either provide commentary 
on news or a particular subject 
(such as the Ohio Employer’s Law 
Blog), or serve as an online diary. 
There are hundreds of millions of 
blogs on the Internet, many updated 
every day.

• Facebook: Facebook started as an 
online tool for college and univer-
sity students to connect with each 
other. It has since expanded to 
allow anyone over the age of 13 
with a valid email address to open 
a free account. It is loosely organ-
ized into a variety of networks 
based on schools, location, em -
ployers, charities and other causes. 
Connections are known as “friends.” 
People update with short written 
blurbs about what they’re doing as 
well as pictures, video and the like. 
Facebook has over 500 million reg-
istered users. Even my mom has a 
Facebook page.

• LinkedIn: LinkedIn is an online 
network for professionals. It allows 
people to search and connect via 
alma mater, location, employer or 
various user-created groups. It has 
over 65 million members.

• Twitter: Twitter is the latest big thing 
in social networking. It is known as 
“micro-blogging.” “Tweets” are text-
based posts of up to 140 characters, 
displayed on the user’s profile page 
and delivered to followers—other 
users who have subscribed.
I could draft a perfect social- 

networking policy to cover these new 
media using only a few words: “Be 
mature, be ethical and think before you 
type.” 

Ultimately, you may decide that 
such brevity is what you want for your 
business.

For the sake of completeness, though, 
review the box below to consider the 
seven most important questions when 
drafting a social- networking policy.

Social networking is here to stay; it’s time to amend your e-policies

1. How far do you want to reach?
Social networking presents two concerns for employers—how 
employees are spending their time at work, and how employees 
are portraying your company online when they are not at work. Any 
social-networking policy must address both types of online use.

2. Do you want to permit social networking at work at all?
It is not realistic to ban all social networking at work. For one 
thing, you will lose the benefit of business-related networking. 
Further, a blanket ban is also hard to monitor and enforce.

3. If you prohibit social networking, how will you monitor it? 
Turning off Inter net access, installing software to block certain 
sites or monitoring employees’ use and disciplining offenders 
are all possibilities, depending on how aggressive you want 
to be and how much time you want to spend watching what 
your employees do online.

4. If you permit employees to social network at work, do you 
want to limit it to work-related conduct or permit limited 
personal use?
How you answer this question depends on how you balance 
productivity versus marketing return.

5. Do you want employees to identify with your business 
when networking online?
Employees should be made aware that if they post as an 
em ployee of your company, the company will hold them 
respon sible for any negative portrayals. Or, you could simply 
require that employees not affiliate with your business and 
lose the networking and marketing potential Web 2.0 offers.

6. How do you define “appropriate business behavior”? 
Employees need to understand that what they post online is 
public, and they have no privacy rights in what they put out 
for the world to see. Anything in cyberspace can be used as 
grounds to discipline an employee, whether the employee 
wrote it from work or outside of work. 

7. How will social networking intersect with your broader 
harassment, tech nology and confidentiality policies?
Employment policies do not work in a vacuum. Employees’ 
on line presence—depending on what they are posting—can 
violate any number of other corporate policies. Drafting a 
social-networking policy is an ex cel lent opportunity to revisit, 
update and fine-tune other policies.

Drafting a social-networking policy: 7 key questions

by Jon Hyman, Esq., Kohrman Jackson & Krantz PLL, Cleveland
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Attendance policies: Control absenteeism without breaking the law
 THE LAW   Regular attendance is 
a key job function for most of your 
em ployees. But while you are free to 
set and enforce attendance rules, you 
must also comply with key federal 
laws, including the following:

• The FMLA requires organiza-
tions with 50 or more employees to 
grant eligible employees up to 12 
weeks of unpaid leave for qualifying 
events such as pregnancy, childbirth, 
adop tion, family illness or personal 
 illness.

You cannot use FMLA leave as the 
basis for any employment ac tions, 
including firing, hiring, promotions 
or discipline. Employers that use 
“no-fault” attendance policies often 
find themselves in court because an 
em ployee claims that a past absence was 
in fact FMLA leave.

• The ADA may require you to 
 suspend or modify your attendance 
policy to accommodate a disabled 
worker. And, as with the FMLA, you 
can’t discipline workers who require 
ADA leave.

Bottom line: If an employee is 
absent from work because of circum-
stances covered under the FMLA or 
ADA, you can’t discipline him or her 
for the absence under your regular 
attendance policy.

 WHAT’S NEW   New FMLA regu-
lations have given employers a little 
bit of a break. Employees who claim 
an absence was FMLA leave must 
identify the condition that caused 
the leave and the date the employer 
ap proved the leave. Calling in sick is 
not sufficient anymore. 

Further, the new regulations allow 
employers to use information attained 
while working out an ADA reason- 
able accommodation or workers’ 
compen sation settlement to make 
fully in formed decisions about which 
ab sences are FMLA leave and which 
are not.

Also, employers now have five 
busi ness days—not two—from when 

they receive the employee’s medical 
certification to rule whether the leave 
qualifies for FMLA leave.

 HOW TO COMPLY   The best way
to manage absenteeism is with a rea-
sonable and specific attendance policy 
that accommodates your organiza-
tion’s needs and the functional re -
quirements of various work areas and 
positions.

A sound attendance policy should 
cover all of the following: tardiness, 
illness, personal business, family and 
medical leave (including military leave) 
and disability leave.

Be sure to set objective, measur- 
able criteria for when absenteeism 
will  trigger disciplinary action. You 
may re quire documentation, such as a 
doctor’s excuse, to support absences 
ex ceeding a certain length, or under 
certain circumstances. 

Right for your company
“No-fault” attendance policies seem 
like they would be easy to administer. 
Often they are not.  

Although the FMLA regulations 
change eases concerns a bit, not know-
ing why your employee is off work can 
still cause FMLA problems down the 
road. Still, for some companies with 
high turnover—and therefore fewer 
FMLA-eligible employees—no-fault 
may be the way to go.

Paid-time-off (PTO) policies, also 
known as “paid leave banks,” group all 
vacation days, holidays, sick days and 
personal days into one combined bank 
of days an employee is entitled to be 
absent from work each year. 

Employees who exceed the maxi-
mum number of absences may be 
subject to discipline. Employees who 
use less than the maximum number of 
absences may convert the remaining 
days into cash or carry them over to 
the next year’s balance.

To decide which system fits best, 
examine your typical job functions. 
For positions that deal with the public, 
for example, coverage during regular 

business hours is essential. In some 
cases, other em ployees may be avail-
able to cover for absent workers; in 
other positions, only one or two people 
are equipped to manage the work. 
Building in schedule flexibility helps 
reduce the impact of unexpected ab -
sences.

Record-keeping is key
Make sure you and your supervisors 
keep accurate records, particularly for 
hourly employees. Casual or in formal 
timekeeping practices are a lawsuit 
waiting to happen. 

In one recent case, two clerical 
workers sued for several years of over-
time back wages. The workers said 
they had worked for years in a casual 
“comp time” set-up, tracking their own 
hours and taking extra leave to offset 
the overtime.

Because there were no official time 
records, the company was at the workers’ 
mercy.

Note: The new FMLA regulations 
carry new record-keeping require-
ments. Document any disagreement 
concerning FMLA leave—that will 
help you avoid or win FMLA law- 
suits.

Communicate the attendance 
po licy’s terms to all employees, and 
in clude them in employee handbooks. 
Apply your attendance policies con-
sistently among employees. Em ployers 
that don’t open themselves up to dis-
crimination claims.

Finally, avoid taking any adverse 
employment actions after an employee 
returns from FMLA, ADA or other 
legitimate leave. Even if the action is 
unrelated to the leave, an employee 
may make a case for retaliation or dis-
crimination. If you must take action 
following a leave, make sure you have 
well-documented business reasons for 
the action on file.

next nuts & Bolts: Downturn downsizing

Coming soon: Hiring in a recession
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by Jon Hyman, Esq., Kohrman Jackson & Krantz PLL, Cleveland
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The Mailbag
Does the FMLA cover intermittent leave  
for in vitro fertilization?

Q One of my employees has informed me that she is 
about to begin undergoing in vitro fertilization (IVF) 

treatments. She requested some intermittent time off 
from work. Am I required to grant her request?

A While it is up in the air whether the FMLA requires time 
off for IVF or other fertility treatments, other laws offer 

more concrete answers. 
For example, the 7th Circuit, in Hall v. Nalco Co., held that 

an employee terminated because she took time off to receive 
IVF treatments could pursue a Title VII sex discrimination 
claim. In the court’s words, “Em ployees terminated for taking 
time off to undergo IVF—just like those terminated for taking 
time off to give birth or receive other pregnancy-related care 
—will al ways be women. This is necessarily so; IVF is one 
of several assisted reproductive technologies that involves a 
surgical impregnation procedure .... Thus … Hall was termi-
nated not for the gender-neutral condition of infertility, but 
rather for the gender-specific quality of childbearing capacity.”

Also, recent amendments to the ADA may make it  easier 
for employees suffering from infertility to qualify for dis-
ability discrimination protections. 

Downside of providing a recommendation  
on an employee’s social media page?

Q An employee has asked me, as his direct super visor, to 
provide him a recommendation on his LinkedIn page. 

He’s a good employee and I don’t see any harm in grant-
ing his request. Are there any risks?

A One of the more interesting features of LinkedIn is the 
ability to recommend those to whom you are connected. 

Despite the apparent value of this system, I would counsel 
against providing any recommendations on LinkedIn or 
other Internet-based portals or networking sites. 

If a recommended employee is later fired, the odds are 
pretty high that the employee will try to use that recommen-
dation as evidence of pretext in a later discrimination suit. 

Social media provides a gold mine of information to use in 

lawsuits. Employees’ Facebook pages, YouTube videos and 
blogs are all fertile ground for discovering information to use 
against an employee. If employers are going to swim in these 
waters, they need to be equally mindful that what they write 
about an em ployee can also be used against the employer.

Can FMLA absences count against 
an employee’s attendance bonus?

Q We provide a perfect-attendance bonus to any em -
ployee who is not absent or tardy during the cal endar 

year. If an employee’s only missed time is for a medical 
leave of absence, does the FMLA require us to neverthe-
less provide the perfect-attendance bonus?

A No. Thanks to the recent regulatory changes to the FMLA, 
employers may now lawfully deny a perfect-attendance 

bonus to an employee whose only missed time is on account 
of FMLA leave. 

While employers are now within their rights to deny perfect-
attendance bonuses to employees who take FMLA leave, the 
bigger question is whether an employer would want to withhold 
such a bonus. Before implementing this policy change, con-
sider the message it sends to your employees: we value you, but 
only if an unforeseen medi cal condition does not get in the way. 

Any problem firing employee who wants 
her exempt classification changed?

Q We have an employee whom we have classified as 
exempt, but wants to be classified as nonexempt and 

earn overtime. Frankly, she’s become a pain about the 
whole thing. Can we just fire her?

A Believe it or not, maybe. But I would not recommend do ing 
so. The Fair Labor Standard Act has an anti-retaliation 

provision that says an employer cannot “discharge or in any 
other manner discriminate against any employee because 
such em ployee has filed any complaint….” 

Recently, in Kasten v. SaintGobain Plastics, the 7th Cir-
cuit held that this provision does not cover oral complaints, 
only written complaints: “[T]he natural understanding of the 
phrase ‘file any complaint’ requires the submission of some 
writing to an employer….” 

Employers, however, should not get too excited about this 
de cidedly minority viewpoint. Indeed, the 6th Circuit (which 
covers Ohio), in EEOC v. Romeo Community Schools, found 
that an employee’s oral complaints to a supervisor were pro-
tected. Moreover, state laws might similarly prohibit such 
retaliation.

Jon Hyman is a partner with Kohrman 
Jackson & Krantz PLL, a Cleveland
based law firm, where he concentrates on 
em ployment disputes. He can be reached at 
(216) 7367226 or jth@kjk.com. His blog is 
ohioemploymentlaw.blogspot.com.
To submit your question to Ohio Employment 

Law, email it to HROHeditor@BusinessManagementDaily.com 
or fax it to (703) 9058042.

‘Sexting’ causes growing harassment risk
Employers and HR are being forced to respond to an in -
creas ing number of sexual harassment claims revolving 
around explicit photos sent via text message, a practice 
known as “sexting.” Latest case: A Hooters waitress in 
Florida sued, saying her manager sexually harassed her 
by texting her in ap propriate photos of himself. Lesson: 
Expand anti-harassment and email policies to include 
cell phones, cameras, IMs and texts. Remind workers: If 
a message isn’t appropriate to send to Grandma, it isn’t 
appropriate to send to a co-worker.

FYI


