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The 25 off-limits interview questions
J   ob interviews present a minefield of 

legal problems for supervisors. One 
wrong question could spark a discrimi
nation lawsuit by a rejected candidate.

That’s why managers should never 
“wing it” during interviews. Instead, 
it’s best to create a list of inter
view questions. 

Every question you ask 
should somehow relate to 
this central theme: “How are 
you qualified to perform the job 
you are applying for?” Managers usually 
land in trouble when they ask for infor
mation that’s irrelevant to a candidate’s 
ability to do the job.

Federal and state laws prohibit dis
crimination on the basis of an appli
cant’s race, color, national origin, 
religion, sex, age or disability. Some 

state laws also prohibit discrimination 
based on factors such as marital status 
or sexual orientation. Asking questions 
relating to any of these topics is legally 
dangerous.

To avoid the appearance of discrimi
nation during interviews, do not 

ask the following 25 ques
tions:

1. Are you married? 
Divorced?
2. If you’re single, are you 

living with anyone?
3. How old are you?
4. Do you have children? If so, how 

many and how old are they?
5. Do you own or rent your home?
6. What church do you attend?
7. Do you have any debts?

Are you a great boss? 
See how you measure up
Do use a hands-off approach or are 
you a micromanager? Can you rec-
ognize employees’ strengths and use 
them to maximize productivity? Great 
bosses aren’t born, they’re made. 
Becoming a great boss re  quires 
honest self-analysis and periodic 
reassessments. Access our 20-point 
checklist to take stock of your 
 management skills, free at www.
theHRSpecialist.com/greatboss.

Managers’ jokes cost 
AutoZone $75,000
AutoZone will pay $75,000 plus attor-
neys’ fees, adopt a religious discrim-
ination policy and train its managers 
in all of its 4,500 stores nationwide to 
settle a federal lawsuit. According 
to the suit, managers in a Mas  sa -
chu  setts location refused to accom-
modate an employee’s religious need 
to wear a turban, asked him if he 
joined al-Qaeda and failed to inter-
vene when cus  tomers called him 
“bin Laden.”

Bad-weather no-shows: 
Must you still pay them?
If inclement weather prevents an 
em  ployee from getting to work, can 
you deduct a full day’s pay from his 
or her salary? To download our free 
printable flowchart that helps you 
decide when you must pay em -
ployees (exempt and nonexempt), 
go to www.theHRSpecialist.com/
snowday.
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Sooner or later, a manager must be 
the bearer of bad news: termina

tion, demotion, etc. Often, employees 
will react with anger, and it’s up to 
you to defuse the situation.

To help keep an angry employee 
under control, you must keep yourself 
under control. Here are six tips:

1. Stay calm. Watch your tone of 
voice and volume.

2. Watch your nonverbal signs. 
Make sure your body language is not 
confrontational (e.g., finger point
ing, hands on hips), dismissive (e.g., 
eye rolling) or defensive (e.g., arms 
crossed). Stay out of the employee’s 
personal space, and certainly avoid any 
physical contact, even if it’s meant to 
be reassuring.

3. Be respectful. Avoid embarrass
ing the employee or making them feel 
belittled. Saying, “You’re acting like a 

child!” will only escalate the employee’s 
anger.

4. Allow the employee to talk. 
Give the employee a chance to tell his 
side of the story. Often, an angry em 
ployee’s main frustration stems from 
feeling that his concerns aren’t heard.

5. Use active listening. Repeat 
back what the employee said, but in 
your own words. Example: “Mary, if 
I understand you correctly, you are 
angry because you feel you are dis
criminated against because you are the 
only female in your department, and 
you feel frustrated because you expect 
me to do more than I’ve done about 
your complaints. Is that correct?”

6. Retain control of the conversa-
tion. End the meeting if the employ
ee’s  agitation is growing. Inform her 
that you want to reschedule the meet
ing after a brief coolingoff period.

How to handle an angry employee: 6 tips
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Lessons From the Courts

FMLA isn’t a ‘distraction’; 
don’t criticize leave-takers 
Soon after a train conductor began 
taking intermittent Family and Medical 
Leave Act (FMLA) leave, his boss 
began making comments, asking if 
he was “finally done with FMLA,” 
and citing his ab  sences as “distrac-
tions.” The railroad eventually fired 
the conductor. He sued, alleging he’d 
been punished for taking FMLA leave. 
The court sent the case to trial, citing 
the supervisor’s resentful comments 
about the FMLA. (Erickson v. Canadian 
Pacific Railway)

The lesson: Supervisors should 
never utter disparaging remarks to 
(or about) employees who take FMLA 
leave. Such comments could set your 
organization up for an FMLA retaliation 
lawsuit.  

Even the clothes you wear to 
interview can spark lawsuit
When a university worker lost out 
on a promotion, he sued for national 
origin discrimination. Reason: The 
Native American applicant claimed 
he’d become too upset during the 
interview because two interviewers 
wore shirts with the image of Chief 
Illiniwek, the former sports logo of 
the University of Illinois. The appli-
cant found that logo offensive. The 
court dismissed the case, saying the 
shirts were worn for school spirit, 
not discrimination. But the dismissal 
came only after the company spent 
thousands in legal fees.

 Free report 
10 Secrets to an Effective 

Performance Review
Find tips on how to write and 
conduct an employee perfor-
mance evaluation, plus sample 
performance reviews and em -
ployee  evaluation forms in our 
free spe  cial report, available at 
www.theHRSpecialist.com/EPR1.

Legal Briefs

No ‘gut decisions’: Interview job candidates
Supervisors may think they know all 

the candidates for promotion so well 
that they can save time by making the 
choice without conducting interviews.

Case in point: Defense Department 
employee Barry Bartlett was 58 years 
old when he was passed over for a pro 
motion in favor of a 39yearold woman. 

Bartlett had a bachelor’s degree, 
advanced coursework and 34 years 
of experience at his agency. Still, the 
supervisor selected the female candi

date who had just eight years of expe
rience and no college degree.

No interviews were conducted. 
Reason: The supervisor said she already 
knew enough about the candidates. 

Bartlett sued for age discrimination. 
The court sent the case to trial, not
ing that the supervisor didn’t seem to 
know the experience or education level 
of any of the candidates.

That cast a huge shadow over the 
selection process. (Bartlett v. Gates)

Employees abusing overtime? How to stop it
Hourly employees know that if 

they work overtime, their em 
ployer must pay them for the extra 
hours. That’s true, but it doesn’t mean 
they can work OT whenever they feel 
like it. Here’s how to end unauthor
ized overtime:

Make clear—in writing—that em 
ployees can only work overtime author 
ized in advance by a supervisor. Explain 
the consequences. Document those 
communications. 

Then hand out discipline equally 
to those who don’t follow directions. 
You can’t refuse to pay them for the 
nonapproved hours. If a reprimand 
doesn’t get the message across, try a 

suspension … or even termination.
Case in point: Newspaper employee 

Lisa Ritchie was an hourly employee 
who regularly put overtime hours on 
her timecard even after being told she 
could not. The newspaper paid for the 
extra hours, but fired her for breaking 
the rules.

Ritchie sued, alleging that entering 
the hours on her timecard was pro  tected 
activity and firing her was retaliation.

The court disagreed. It reasoned that 
if employers weren’t able to discipline 
employees for working unapproved 
hours, it would remove any leverage 
the employer had to order no over
time. (Ritchie v. St. Louis Jewish Light)

How manager’s Kwik-E-Mart trip cost $100K
Employment law risks don’t totally 

disappear the minute you leave the 
building at the day’s end. Managers 
should never discuss personnel matters 
outside the work place—even at the cor
ner KwikEMart.

Case in point: Terryn Risk, a parttime 
police officer near Pittsburgh, was a very 
religious person. But when he started 
wearing a small cross on his uniform 
lapel, his supervisor told him to remove 
it. About that same time, the department 
had decided it needed to cut some part
time officer positions to save money.

One day, Risk’s supervisor had a 

 casual chat about the potential cuts with 
a clerk at a local convenience store. The 
clerk, who knew all the officers from 
their routine patrols, recommended that 
three offi cers, including Risk, should 
keep their jobs. The supervisor then 
allegedly said he wasn’t planning to 
retain Risk because Risk’s religion kept 
him from working on Sundays. 

Risk lost his job. When he heard 
about his supervisor’s comments, he 
sued for religious bias. A jury awarded 
him $100,000 after hearing the clerk’s 
testimony. (Risk v. Burgettstown 
Borough)



 

Dirty Dozen: The 12 manager mistakes that spark lawsuits
Lawsuits by employees against their 

employers have grown tremendously 
in the past decade. Sometimes those law
suits have merit, sometimes they don’t. 
But either way, they cost time and money 
to fight—money that is better spent on 
product development, training and raises.

Even worse, some laws—including 
fed eral overtime law and the Family 
and Medical Leave Act—allow em 
ployees to sue their supervisors directly, 
meaning a manager’s personal bank 
account could be at stake.

Most lawsuits are not triggered by 
great injustices. Instead, simple manage
ment mistakes and perceived slights 
start the snowball of discontent rolling 
downhill toward the courtroom.

Here are 12 of the biggest manager 
mistakes that harm an organization’s 
credibility in court:

1. Sloppy documentation 
Most discrimination cases aren’t won 
with “smoking gun” evidence. They’re 
proven circumstantially, often through 
documents or statements made by 
managers. Docu ments, particularly 
email, can help the em ployee show dis
criminatory intent. Advice: Always speak 
and write as if your comments will be 
held up to a jury some day. 

2. Not knowing policies, procedures
Courts expect supervisors to know their 
organization’s policies and procedures. 
If a manager admits ignorance, legal 
experts say juries typically view that as 
purposeful, not forgetfulness. 

That’s why it’s vital to make sure 
you understand company policies. 
Don’t make decisions based on a vague 
memory of a policy. Doublecheck it or 
check with HR before taking action.

3. Inflated appraisals
Performance reviews are one of the most 
important forms of documentation, yet 
managers sometimes inflate the ratings 
for various reasons. If a manager later 
tries to cite “poor performance” for that 
same person’s termination or demotion, 
those overly positive appraisals create a 
heap of credibility concerns. 

Be direct, honest and consistent.

4. Shrugging off complaints
Turning a blind eye to employees’ 
complaints of unfairness or perceived 
illegal actions is a guaranteed credibil
ity buster. Comments like “I’m not a 
baby sitter” or “Boys will be boys” will 
hurt employee morale and jeopardize 
your standing in court. 

5. Interview errors
It may be easy to answer the question, 
“Why did you hire that person?” But 
managers often run into trouble when 
they have to answer, “Why did you 
reject certain other candidates?” 

That’s because rejection decisions 
typically aren’t welldocumented and 
the decisionmaker may not recall the 
reasons later. During interviews, never 
ask about age, race, marital status, chil
dren, day care plans, religion, health sta
tus or political affiliation (see page 1). 

6. Changing your story
If an organization changes its reason
ing for making an adverse employment 
decision (firing, discipline, demotion, 
etc.) in midstream, its credibility is 
shot. Be straight with employees from 
the start about reasons for discipline. 
Don’t sugarcoat your comments. 

7. ‘Papering’ an employee’s file
Most managers hear the mantra, 
“Docu ment, document, document.” 
But it’s possible to overdocument, 
especially when it occurs right before a 

firing. Courts will be able to see 
through a rush of disciplinary  actions 
cited in the days before a termination. 
Be consistent in documenting negative 
and positive performance and behavior 
of employees. It’s best to keep a “per
formance log” for each employee, reg
ularly making notes in each file.

8. Being rude, mean-spirited
An organization can have the best case 
in the world, but if the key supervisor 
comes across as rude, insensitive and 
mean, the attorney’s job of selling the 
case to the jury will be much harder. 
Use the golden rule in handling staff. 

9. Careless statements to feds
When responding to charges filed with 
the U.S. Equal Employment Oppor 
tunity Commis sion (EEOC) or state 
agencies, employers often have to sub
mit position statements. Man agers may 
be asked to help provide some of that 
information. You can bet the employee’s 
attorney will review these state ments, 
particularly affidavits, and in tro duce 
them at trial, especially if your story has 
changed. Keep your story consistent. 

10. Lack of legal knowledge
Juries will expect—and the plaintiff’s 
law yer will encourage them to expect—
that employers stay abreast of develop
ments in employment law. Refresh 
yourself regularly on your organization’s 
policies, read communications sent from 
HR and, when in doubt, ask questions.

11. Dictating accommodations
Under federal law, employers must 
make “reasonable” workplace changes 
to accommodate an employee’s disabil
ity. To choose those accommodations, 
it must be a giveandtake process to 
reach a solution, the law says. Managers 
too often try to dictate the solution.

12. Firing employees too fast
Managers who fire without first trying 
to improve the worker’s performance 
will appear insensitive and potentially 
discriminatory in court. Conversely, 
managers who try to improve things 
before resorting to firing will stand a 
better chance of avoiding a lawsuit.

Employees filed 600 more charges of 
job bias (race, age, sex, religion, etc.) in 
fiscal year 2015, according to the U.S. 
Equal Employ    ment Oppor tu nity Com -
mis  sion. The 89,385 total claims filed 
reverses a downward trend.

Spotlight on ... Preventing Litigation

Discrimination claims 
edge up in 2015
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What can I do about 
the chitchat in Spanish?
Q. We have a collegial atmosphere in 
our small factory. But several of our pro
duc   tion line workers who don’t speak 
Spanish are complaining that bilingual 
employees chat among themselves in 
Spanish, leaving the others out of the 
loop. What can I do? — L.C., Illinois
A. I suggest that you do nothing. It’s 
just too bad if the non-Spanish  speakers 
feel left out. There is an abundance of 
case law that would work against you 
if you were to require that the only lan-
guage spoken in your facility is English. 

You can require that all work-related 
matters be discussed in English, but 
you would cross the line if you imposed 
the same rule for nonwork-related talk.

Salty language but no 
complaints: Harassment?
Q. Can vulgar language and jokes, etc., 
be considered harassment in the work
place if nobody actually files a complaint? 
— M.N. Maryland
A. An employer cannot be expected to 
provide employees with a completely anti-
septic workplace, so a certain amount of 
vulgar language, etc., is allowable. How -
ever, gender-specific profanities could 
support a female employee’s hostile 
environment sexual harassment claim, 
even if the words were not di  rected at 
her. While general use of profanities isn’t 
a Title VII violation, em  ployees who can 
swear and use vulgarities with impunity 
are not likely making a distinction be -
tween what’s legal and what’s not.

Your best bet: Clean it up. 
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8. Do you belong to any social or 
politi  cal groups?

9. How much and what kinds of 
insurance do you have?

The following questions relating 
to a person’s health could result in 
a lawsuit under the Americans with 
Disabilities Act (ADA) or state dis-
ability law:

10. Do you suffer from an illness or 
disability?

11. Have you ever had or been 
treated for any of these conditions or 
diseases?

12. Have you been hospitalized? 
What for?

13. Have you ever been treated by 
a psychiatrist or psychologist?

14. Have you had a major illness 
recently?

15. How many days of work did 
you miss last year because of illness?

16. Do you have any disabilities or 
impairments that might affect your 

performance in this job?
17. Are you taking any prescribed 

drugs?
18. Have you ever been treated for 

drug addiction or alcoholism?
Many companies ask female 

applicants questions they don’t ask 
males. Not smart. Here are some 
questions to avoid with female 
applicants:

19. Do you plan to get married?
20. Do you intend to start a family?
21. What are your day care plans?
22. Are you comfortable supervis

ing men?
23. What would you do if your 

husband were transferred?
24. Do you think you could per

form the job as well as a man?
25. Are you likely to take time off 

under the Family and Medical Leave 
Act? 

Final point: If a job candidate reveals 
information that you’re not allowed to 
ask, don’t pursue the topic further. The 
“she brought it up” excuse won’t fly in 
court, so change the subject right away.

Off-limits questions
(Cont. from page 1)

Q&A 

M
LB

-S
IS

-0
18

Problem: A Muslim employee 
needs an accommodation that will 
allow him to pray several times dur-
ing the workday. You determine 
that allowing him to do so won’t 
affect the department’s productiv-
ity. Not so fast. The rest of the staff 
starts to complain that it’s not fair 
that one employee gets extra breaks 
in the day. Their morale has taken 
a hit. Rescinding the accommoda-
tion is:

(a) A good idea, because many 
unhappy employees is an undue 
hardship that employers do not 
have to tolerate. You have to take 
into consideration the morale of 
the rest of the employees versus the 
needs of one employee.

(b) A bad idea, without a more 
compelling reason. Employers may 

not depend on other staff mem-
bers to agree to an accommodation 
before providing it to the request-
ing employee.

Answer: The correct answer is B. 
The general disgruntlement, resent
ment or jealousy of coworkers does 
not create an undue hardship that 
calls for you to not provide a religious 
accommodation (or to rescind it). An 
accommodation would have to impact 
coworkers’ ability to perform their 
duties or subject coworkers to a hos
tile environment in order to be con
sidered unreasonable. Undue hardship 
requires more than proof that some 
coworkers complained; it requires 
evidence that the accommodation 
would actually infringe on their rights 
or disrupt their work.

Worker gets extra breaks for prayer, 
but co-workers complain: Now what?

You be the Judge


